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CLE ELLLELRS 


E Leaders of thoſe Warlike 
AN Nations who overturn'd the Roman 
Sal Empire, did in proceſs of time 
become Kings of the reſpective 
Provinces which they Conquer'd: 
And by the Diſpoſition and Re- 
gulation of Property, which they 
p rc{pctivelycſtabliſh'd among their 

88 Followers, gave Birth to what was 
afterwards call'd the Feudal-Law. For by the Feudal- 
Law muſt not be intended, thoſe Laws by which the 
Goths (or by whatſoever other Name the Glorious 
Founders of the European Monarchies were known) were 
govern'd while they were as yet in their own Coun- 
tries, but thoſe which after the Acquiſition of their 
ſeveral Provinces, the Conquerors by a Common Ne- 
ceſſity were oblig d to obſerve, that they might be 
able to keep Poſſeſſion of their Conqueſts. And hence 
is it that the Form of their Civil Government, was ta» 
ken from that of their Army. The Antient Inhabitants 
of the Countries Conquer'd, not being to be truſted 
with too large a Share of Pro , the Diſtribution of 
Lands (which was the Reward of the Conquering Ars 
my) was made with a View to the keeping them in 


perpetual Subjection. | 


But without entring particularly into the Hiſtory of 
the Riſe and Progreſs of the Feydal-Law, it will be ſuf= 
ficient to obſerve, that in a ſmall Compaſs of time, tc 
ſpread over all Europe; the ſeveral Conquerors of the 
European Provinces, being engag'd by a likeneſs of Cir« 
MY 4 8 cumſtagess, 
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99 
cumſtances, to eſtabliſh Laws ſimilar to each other. 
And a Kingdom, upon their Principles, is to be con- 
ſider d no otherwiſe than as one great Seignory or Do- 
minion, of which the King is the Chief Lord. For the 
whole conquer'd Territory was at firſt divided into 
Two Parts : One of which was reſerv'd for the Sup- 
port and Revenue of the Crown, and was manur'd b 
the proper Tenants andHusbandmen of the King. Whic 
Share of the Lands was the Sacrum Patrimeniam Prin- 
cipu, and the infeparable Inheritance of the Crown, 
and is ſtyl'd in the Book of Domeſday, Terra Regis, 
Hier- Her- and is now known in Law, by the Name of Antient 
bert. Stat. Demeſne. The Occupyers of theſe Lands, were all 
de Militi. Tenants in Socage, and (among other their Privileges) 
1 Ed. 2. they cou'd not by Law be oblig'd to ſerve in the 
cap. 6, Wars. oo 

For the Defence therefore of their new cſtabliſh'd 
Kingdoms, the other part of the Land was divided 
among the Military Men; in a Manner ſo like what 
was prattis'd by Alexander Severut in ſome Frontier 
Provinces of the Roman Empire,that it has been thought 
by Men of very conſiderable Learning, to have been 
the Foundation of the Feudal- Law: The Barbarians 
making uſe of that Method, which they found em- 
ploy'd by that Emperor for the defence of his Provin- 
ces, to maintain themſelves in the Poſſeſſion of theirs. 

Is vit As the Words of #ljus Lampridias, from whom this 

Alexandri Paſſage is taken, are very remarkable, I have thought 

Severi, fit to tranſcribe them. Sola quæ de Hoſtibus capta 
* ſunt Limitaneis Ducibus & Militibus donavit, ita 
ut eorum ita eſſent, fi Hæredes illorum militarent, 
nec unquam ad Privatos pertinerent dicens attentius 
eos militaturos, ſi etiam ſua Rura defenderent. For 
this Purpoſe therefore, Provinces were granted to 
Dukes, Sub-Diviſions of them, or Counties to Earls, 
Caſtles and Seignories to Baron; ſubje&, among others, 
to this Condition, of ſerving in the Wars with a pre- 
ſcribed Number of Men. 

Theſe Heft, as they were afterwards call'd, were 
. at moſt but for Term of Life; and when 
in Proceſs of time they became Hereditary, this Con- 
dition of Military Service was ſo annex d te the Poſſeſ- 
fion of Land, that every Done? and his Heirs were ob- 
lig d, not e pate wel cendicte, but of Common Right, 
without any expreſs Reſeryation in the Grant for that 


P urpoſe, 


| (3) | 
Purpoſe, to render all Feodal Duties and Services 
wharſoever. 8 

This Fexdal Law prevail d ſo univerſally, that while 
the Civil Law was buried for ſeveral Ages and for- 
gotren, it was, as it were, the Jus Gentium of Europe. 

As for England in particular, the Civil Law was ſcarcely 

ever admitted, whenas the Bulk of our Common Law 

is nothing bur Feudal Cuſtoms. And Bracten thought, 

that Counties and Baronies were in a manner eſſential 

to the Being of a Kingdom ; Regnum, ſays he, qued ex Lib. 2. 
Comitatibus & Baroniis dicitur eſſe conſtitutum: And the c. 34. 
Author of the Mirror of Juſtices, after mentioning ſe- 

yeral of the Royal * quiere adds, Theſe C. 1. fs. 3, 
Rights the firſt Kings held, and of the Reſidue of 

„the Lands they did enfeoffe the Earls, Barons, 

* Knights,  Serjeants and others, to hold of the King 

% by the Services provided and ordained for the De- 

** fence of the Realm, according to the Articles of 

« the Antient Kings. And for this Reaſon there- Co. Li 
fore do all our Lawyers affirm, that no Subject does "7 Ih 
poſſeſs any Land in Exgland abſolutely free, but that 80 irh q 
it is all held mediately or immediately of the Crown, _ 1 at 
it being but Partially or Conditlonalty, and not Ab. Kep- 1.3. 
r granted to him. 8 * 

At the Time of the Conqueſt the Feuds! Law, as it — 
was underſtood and pradtis'd in France, flouriſh'd in * 0 
its full Vigour in Nor mandy. Not that the Cuſtoms of P19, Ce. 
Normandy were entirely the ſame with thoſe of France, 2.1 
fince that was impoſſible, each Province of that King- 
dom, even at this Day having diſtin and different QLyyres 
Cuſtomaries, tho' all founded upon the ſame Princi- de Baſnag. 
ples, as appears by their greateſt Lawyers, conſtantly Vo. 1. 
explaining the Cuſtoms of one Province by thoſe of 
another. But that (in like manner) Rollo upon his 
Conqueſt of Neuſtria, afterwards call'd Normandy, for 
the Preſervation of his Acquiſition, did eſtabliſh Laws 
(as his Circumſtances were the ſame) much reſembling 
thoſe which had been enacted by the Franks, upon 
their Conqueſt of France, which, as Intercourſe and 
Commerce between the two People encreas'd, acquir'd 
a ſtill greater Likeneſs. Now altho' there were Mi- 
litary Tenures in Englavd, during the time of the 
Saxons, yet it is certain that they underwent a very 
great Alteration by the Acceſſion of William the Con- 
guerer to the Throne, who eftabliſh'd many Feudal 

B 23 Cuſtoms 
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Cuſtoms for Law, that ke brought with him from 
Normanay. 

Fiefs had in France, not many Years before our Con- 

ueſt, been made Hereditary with no other View 
than to ſecure the Succeſſion of the Crown to one Fa- 
mily. For Hugh Caper, who uſurped the Crown of 
France, to the entire Excluſion of the Carolovingian 
Line, in order to make it the Intereſt of all the leſſer 
Nobility (for perhaps ſome of the greater Fiefs had 
been made Hereditary ſooner thro' the Weakneſs of 
the French Princes) to ſupport his Title, did in the 
Year 988 grant to them, that from thenceforth they 
ſhould hold their Fi ro them and their Heirs for ever, 
in a Feodal Manner by the Ceremony and Oath of 
Homage and Feal:ty. This Example was wiſely followed 
by William the Conqueror, who immediately transferr'd 
(if Sir Harry Spelman is to ibe believ'd) this French 
Cuſtom of making Hef, Hereditary into England, neg- 
lefting the former Practice of our Saxon Anceſtors, 
who had till that time continued the Tenure of their 
Fiefs either Arbitrzry, or at leaſt in ſome definite Li. 
mitation, as for Life, G. But what makes this Spe- 
culation the more probable is, chat for a long time 
after the Conqueſt, the Rules of the Deſcent of Land 
at the Common Law were very uncertain. Which is 
exactly conformable to what happened abroad, during 
the Infancy of the Feudal Law, in which the Suc- 


Lib. F u. ceſſion to Fiefs was but by ſlow Degrees reduc'd to 
40 eu- Certainty. Antiquifſimo tempore fic erat in Do- 
Or. 1. % minorum Poteſtate connexum, ut quando vellent, 
tit. 1. e poſſent auferre rem in feudum a ſe datam Poſtea 
vero eò ventum eſt, ut per annum tantum firmitae 
* rem haberent. Deinde ſtatutum «ſt ur uſque ad 
* Vitam fidelis producetetur. Sic pregreſſum 
* eſt, ut ad filios deveniret. ” My Lord Chief Ju- 
De Suc- tice: Hales does obſerve out of Glanvil, that in the 
ceſſion. Reign of Hy the S-cond, if a Man had two Sons 
Lib.7.c.3. and the Eldeſt dy'd in the Lifetime of the Father 


leaving a Son or Daughter and then the Father dy'd, 
it was controverted whether the Nephew or the Son 
ſhould ſucceed as Heir to the Father. The Chief Ju- 
ſtice adds that the better Opinion ſeems to be for the 
Nephew ; but then this Obſervation muſt be added, 
that tho' Glanvil does declare for the Nephew, it is 


not generally but upon Condition, for if the 1 


(5) 


the Nephew had been by the Grandfather provided 
for with a ſufficient Portion, and been as it were ma- 
numitted and made ſui Juris, in ſuch Caſe the Nephew 
according to Glanvil was not Heir. But if the Father 
dy'd during the Life of the Grandfather while he 
was part of the Grandfather's Family, and Sub ejus po- 
teſtate, without any ſeparate Eſtate of his own, in ſuch 
caſe only was the Nephew Heir. Ita dico fi Pater 
ſuus non fuerit ab avo ſuo foris familiatu  ——— 
fi quando partem terre ſuæ aſſignet Pater filio ſuo 
«© & Seiſinam faciat, ——tunc enim non poterint 
Heæredes ipſius filii de Corpore ſuo aliquid amplius 
6 petere contra avunculum ſuumſvel alium de reſidua 
* parte Hzrediratis avi ſui. But beſides what is now 
obſerved out of Glanvil, it is certain that much har- 
der Caſes did happen at the time that he wrote. For 
ſometime by the Feudal Law, if the Father dy'd leav- 
ing ſeveral Sons, the Lord of the Fief, tho' he was ob- 
lig'd to give it one of them, was yet at Liberty to Lib Feud. 
grant it to which he pleas'd. © Progreſſum eſt ut bi e I 
* ad Filios deveniret, in quem, ſcilicet Dominus hoc 9 
vellet beneficium confirmare. 

That the King had a Precogative ſomewhat like this 
in relation to Female Heirs is certain, for by Fitz- Preſcrip- 
Herbert it appears, that if a Baron dy d leaving only tion. 3 H. 
three Daughters, if the two Eldeſt were Married, & c. 3. n. 56. 
The King had the Marriage of the Youngeſt, ro whoſe 
Husband the King cou'd grant the whole Inheritance 
of the Father, entirely excluding the other Siſters. 
But this was not all, for during the ſame Reign of 
Henry 2. a Man dy'd leaving a Son by a firſt Wife, and 
another Son by a ſecond Wife, the King claim'd and 
actually exercis'd the Prerogative of beſtowing the Fief 
upon the ſecond Son, tho' by a different Ventre. 
Becauſe he judg'd him to be a Man abler to perform 
Knightſervice than the other. Galfridus de Mande- Mag. Rot. 
* ville Senex tenuit Baroniam de Merſewude 10. 
* genuit de prima Uxore ſibi deſponſati Robertum Joa. Re. 
* de Mandevilla. — Galfridus autem Senex de Maa- Ro 11 b. 
& devilla aliam Uxorem deſponſavit de qui Dorſet & 
* genuit Radulphum de Mandevilla Qui poſt obitum $gmerſer. 
ipſius Galfridi ſenis tenuit prædictam Baroniam per 
* voluntatem Henrici Regis ed quod fuit melior Mi. 
les, quam Robertus de Mandevilla Frater ejus. 
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In Britan. 


(6) 

The Army of William the Conqueror was compos d 
of ſeveral Nations, who in order to make their Fortunes 
by the ſpoil of the Engliſh, had Liſted themſelves in 
the Service of rhe Norman. © Galli namque & Britones, 
* Pictavini & Burgundiones, aliique Populi Ciſalpini 
** ad bellum Tranſmarinum convolarunt & Anglicæ 
'* Predez inhiantes. And among all thoſe People, ag 
well as in Normandy, the Feudal Law not only prevail'd, 
bur was underſtood almoſt in the ſame manner. Now 


as I do not propoſe to Write a Juſt Treatiſe upon the 


OriginaP and Nature of Peerage, but only to enquire 
into the Manner How ! the Prerogative of creating 
Peers was antiently exercis'd by — Crown, I ſhall 
not _ my preſent Reſearch higher than the Cons, 
queſt. What Eſtate the Chief Thanes among the Saxony 
( who Mr. Selden ſays were the King's immediate 
Tenants of Lands held as of his Perſon by perſonal 
Services, which therefore he thinks to be a kind of 
Grand-Serjeanty) had in their Honours, or how they 
were created, not being neceſſary to be determin'd in the 
Examination of a Point, that as to the firſt pert of it. 
turns chiefly upon the Feudal Law, as it was under» 
ſtood in England, ſoon after the Conqueſt. 

Peerage according to the Common Opinion, is by 
three manner of Ways, that is, by Tenure, by Writ, or by 
Letters Patents. But before Tenter into the Conſideration 
of either of them, it muſt be obſerv'd that it is agreed 
by all, that from the Conqueſt untill the latter end of 
the Reign of Henry 3d the Barons were all Feudal and 
by Tenure, and Conſequently their Appearance in 
Parliament during that time, can be confider'd no 
otherwiſe than as a Service annex'd and incident ta 
the Poſſeſſion of their Lands. Henry 3d, according to 
the Learned Cambden firſt began the Method of crea- 
ting Barons by Writ, thereby excluding ſuch of the 
leſſer Barons by Tenure 3s he pleas'd, and beſtowing an 
Equal Degree of Honour and Privilege upon Perlons 
who were not Barons by T:nure, as upon thoſe who 
were. Which Method of proceeding continu'd until 
the 11th of Richard II. who firſt introduc'd the creation 
of Rarons by Patent. Theſe three Periods of time, 
which exhibit ſo many different Stages of the Exgliſi 
Peerage, are ſo remarkable, that I think I cannot obſerve 
a better Method than to make them the Heads of the 


following diſcourſe, 
ollowing The 
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(7) 
The whole of Parliatnentary buſineſs may be reduc'd 
under. the two general Heads of Advice and Conſent ; ſo 
far as the Conſent of the Bares, was wanting to any & 
Propoſition that might be made unto them, their Pre- 
ſence in Parliament, and ſignification of their Aſſent, 
was abſolutely Neceſſary to enable the King to do ſome 
| A& which by Law cou'd not be done without their 
| Conſents. And as to the matter of Advice, theic 
Attendance is to be conſider'd only as a Feudal Service, 
which by the Tenure of their Lands and the Oath of 
Homage they had taken they were oblig'd to pay unto 
the King as to the Superior Lord of their Hef. For it 
was a Notion Common to all the Gebiet Nations, that 
their Kings had no Right to any Duties or Services 
whatſoever, but what were purely Feudal. Nor did 
any Man think himſelf oblig'd to the performance of any 
further Service, than was annex'd to the Tenure of his 
Lands. And therefore as to all other things that were 
f Extra- Feudal, the particular Conſent of the Parties who 
were to perform them either in Perſon or by their 
e Repreſentatives was abſolutely requiſite. Now it is 
abſurd to ſuppoſe that the Conquerors Native Normans, 
r and much more ſo, that the Foreigners who were no 
Inconſiderable part of his Army, Fluſh'd with the 


Yy Merit of Conquering -a Kingdom for their General, 

* wou'd ſuffer themſelves to be worſe us'd in EAgl and 

on than they had been in their own Country. That Prince 

ed therefore, (who was not likely to abate any thing of Fe 
of his Juſt Prerogative, ) never pretended to any thing 

nd from his Followers, that was not founded upon rhe 

in known Principles of the Feudal Law, as appears by the 

no Laws which he enaQted ; Volumus etiam ac firmiter Inter Le- 
to * precipimus, ut omnes Liberi Homines totius ges W. 1. 
ro * Monarchiz Regni noſtri prædicti habeant & teneant Lex. 55. 
ez- © terras ſuas & poſſeſſiones ſuas bene & in pace libetè . 
the © ab omni exactione injuſtà & ab omni Tallagio, Ita 

an quod nihil ab eis exigatur vel capiatur niſi Servitium 

ons 8 — liberum quod de jure nobis facere debent & 

ho © facere tenentur, & prout Statutum eſt eis & illis a 

ntil nobis datum & conceſſum, Jure Hereditario in 

ion |} © perpetuum per Commune Concilium totius Regni 

me, * noſtri. 
zl:ſb Parliaments were not formerly ſo regular in point 

rve of Form as they now are, ſince even the Number of 


che Knights to be choſen for each Shire, to ſerve in the 
1 | Houſe 
6 


M. 6. dor. 


Rot. Parl. 
mn. 6. 


($8) 
Houſe of Commons was for ſome time uncertain, The 
ficſt Writs for the choice of whom that are extant, are 
22 Ed. 1. by which Two Knights only, as at this Day, 
were directed to be choſen for each County: But then 
the King not being ſatisfy d with that Number, as ap- 
pears by another Writ entred upon the ſame Dorle, 
the Sheriffs are commanded to cauſe Two other 
Knights to be choſen; Which way of Proceeding be- 
ing at laſt thought inconvenient, was remedied by 
the Statutes of 5 R. 2. c. 4, 7. H. 4. c. 15. and ſeveral 
Other ſubſequent Statutes, which have contributed to 
the reducing the Houſe of Commons to that Method 
and Form we now ſee it in. Now one Reaſon why 
theſe Circumſtances were not determin'd in the Earlier 
times may poſſibly be, that they were then more con- 
cern'd about the Eſſentials of Government than the 
Forms. When no Prince in Europe had as yet imagin'd, 
that he had a Right to Rule in all things without a 
Parliament or Aſſembly of Eſtates ; Provided the Con- 
ſeat of the Perſons who were either to pay or perform 
any thing extra=feodal, was bond fide apply'd for and ob- 
tain'd, they were not over-ſollicitous concerning the 
Manner in which it was apply'd for and obtain'd. But 
as the People grew jealous of the Crown's deſigning 
to impoſe Contributions, &. upon them without their 
Conſent, theſe (otherwiſe) Formalities were thought 
neceſſary to be regulated and fix d. For certainly ſuch 
things have been formerly Done by each Houſe in Par- 
liament, and that without any Complaint, which if 
they were now to happen, wou'd be univerſally con- 
demn'd as Unparliamentary and Illegal. Both Lords 
and Commons have ſeparately and by themſelves given 
Aids and Subſidies unto the Crown ; as for Inſtance, 
in 13 Ed 3. the Lords granted to the King the Tythe 
of all the Corn, & c. growing upon their Demeſnes ; 


the Commons at the ſame time granting nothing, nor 


Rot. Pat. 


any wiſe concerning themſelves, with what the Lords 
thoughr fic to grant out of their own Eſtates. At 0- 
ther times the Knights of Shires ſeparating themſelves 
as it were from the reſt of the Commons, and uniting 
themſelves to the Lords, have granted a Subſidy, 
and the repreſentatives of Cities and Boroughs have 
likewiſe ſeparately by themſelves, granted Subſi- 
dies to the Crown, as appears by a Writ for the Col- 


P.1. m. 23. lection of a Subſidy in 24 Kd. 1. Rex, &c. Cum 


© Comutes 


. 


eodem Regno (Angliæ ſeilicet) terras in dictà terra Clauſ. 35; 


the ſame Occaſion Writs were Ike wiſt directed even 
to the Ladies, who were Proprietors of Land in re 
land, commanding them to fend their proper Attor- 


bis in fide. & Ligeancia, &c. mandamus quod 


* contigerit ordinari. 


(9) 
© ComitesBarones Milites, &c. nobis, &c.fecerunt un- 
* decimam de. omnibus bonis ſuis mobilibus. Et Cives 
& Burgenſes, &c. ſeprimam de omnibus bonis ſais 
„ mobilibus, &c. nobis curialiter conceſſerint, &c. 

But further, when any Affair happened which was 
not Univerſal, but affected only particular Perſons, ĩt 
was common for them only to be ſummon' d. Hence 
is it, that we ſee among the Rolls Several Writs to chis 
purpole, as, e. g. Summonitiones ad Collequium, de vemien-- 
do ad conſilium, &c. Which tho they have ſometimes 
been miſtaken for Parliamentary Writs, are yer nothin 
but Summons of particular Perſons to conſult, an 
to contribute towards the expence of an Affair, in 
which they only (or at leaſt 1 were coneern'd. 

As in 35.1 d. 3. there is a Writ directed to Humfry Earl 
of Northampton (which Dugdale however has Printed 
in his Collection of Writs of Summons to Parliament) 
wherein after reciting the Confuſion the Affairs of 
Ireland were in, and that he and ſeveral other zngtiſh 
Lords had large Poſſeſſions in that Kingdom, and were 
therefoce more particularly oblig'd to the defence of 
it, it follows © Volumus vobiſcum & cum aliis de Rot. 


** habentibus colloquium habere & Tractatum Vobis E. z. m. 
* in fide & Ligeancia, &c. Mandamus, &c. But 36, dorſa 
that the Reader may fully ſee, how ſtrictly the Prin- | 
ciple of no Perſon's being to be tax'd without their 
own conſent was obſerv'd, he muſt know, that upon 


nies, to conſult and conſent to what ſhould be Judg'd 
neceſſary to be done, in Relation to that Affair. Rex 


« &c. Matiæ Comitiſſæ Norfolc. Salutem, &e, Vo- 


© aliquem vel aliquos de quibus confidatis apud Weſt- 
mon. mittatis ad Joquendum nobiſcum fu. 
« per diftis negotiis — & ad faciendum & conſen. 
tiendum nomine veſtro, ſuper hoc quod ibidem 


If this Equity was therefore obſerv'd with reſpect 
to particular Perſons, it is no wonder that it was al 
ways thought neceſſary, as well as reaſonable, to con- 
ſult the whole Kingdom in Parliament, upon all Af. 
fairs and Demands, which were extra - feodal and of a 

C general 
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* .concern. And therefore that great King Ed 1. was ſo 
ſenſible of the Juſtice of this way of Proceeding, that 

he inſerted in his Writs of Summons te Parliament, 
| as a firſt Principle of Law, and as his Reaſon for ſum- 


moning Parliaments, That in every Affair which related 


| ro the whole Kingdom, the Conſent of the whole Kingdom 
g ought to be requir d. Ihe Words are ſo noble that I 
Rot. may be forgiven if I tranſcribe them. © Rex, &c. 
Clauſ. 24.“ dicut Lex Juſtiſſima provida cireumſpectione Sacro- 
Ed. 1. rum Principum ſtabilita hortatur Ut quod omnes 
| m.4. Dor. © tangit ab omnibus approberur, fic & innuit evi- 
(| #4. denter ut communibus periculis per remedia pro- 

4 viſa communiter obvietur. | 
| It is agreed Univerſally, that the Peers or Lords of 
g Parliament do relate to, and ſerve for the general 
| good of the whole Kingdom, and as it is agreed, that 
every Peer ſits in the Houſe of Lords in reſpe& only 
of his Barony, it will be neceſiary ro inquire into the 
true Notion of the word Peer, and likewiſe what 
conſtituted a Barony, during this firſt Period of time 
of which we now treat. And altho' it is very true, 
that there were Great or Common Councils both in 
England and Scotland, before ſo much as the Inſtituti- 
on of Tenures of Land by Knight Service, &c. or 
of Manors in this Kingdom, and that therefore the 
| Feudal Law, cannot be conſider d as the firſt Original 
Brady. or Foundation of Parliaments, (as has been by ſome 
Imagin'd) yet if we conſider the Engliſh Government 
only as it has been fince the Norman Conqueſt, it will 
be found natural to look upon our Angle-Norman Mo- 
narchy to be in Great, what every Manor is in Minia- 
ture, and that therefore our Parliaments do in a great 
meaſure reſemble, and may (noc improperly) be ſtil'd 
the Cour! Baron of the Kingdom, And I cannot bur 
think this to have been the Notion of Antiquity ; for 
in the great Caſe between the two Kings of Navarre 
and Caſile, which was referr'd to the Judgement of 
our Henry I. and his Barons, the Judgement is entred (if 
I may uſe that Expreſſion) in this Manner, Comites & 

= Barones Regalis Curie Anglia adjudicaverunt. 
Some Authors in order to magnify the Dignity of 
Peerage have alerted, that the Term of Peer is properly 
to be deriv'd from the Roman Parricias, or at leaſt from 
the Patriciatus, Which in the decadence of the Roman 
Empire, was us d to denote not only the moſt _ 
able 


———ů——— ——m —! — — —_ 


(11) 


derable Dignity, but alſo Office of the Empire. As this 
was Originally a. F-ench Notion, and ſtarted perhaps Recher- 
with no other View than to flatter the Peers of France,F ches de 
ſhall wave any further Conſideration of it, ſince in Paſquier 
fact (upon Examination) the term appears to be L. 2. c. 9. 
owing to a much more minute Original. And the 
word Peers or Pares is altogether feodal, ſignifying 
nothing but Men equal as to their Condition, Convaſſals 
in the ſame Court and Liege-Men of the ſame Lord. 
* Sunt autem Pares Curtis (Says Cujacius) Qui & Cyjac, 
*© Pares Curiz dicuntur nonnunquam & Pares Domũùs, Com. in 
* Convaſſalli, Qui ab eodem Domino eademve Domo Lib. 1. 
** feuda tenent; Non quaſi Patricij, ut volunt Ignari de feud. 
* feudorum: with whom Sir Harry Spelman Concurrs, tit. x. p. 
when he ſays ©* Pare; dicuntur qui acceptis ab eodem 18. 
Domino puta Rege Comite & Barone feudis Pari InGloſſar. 
Lege vivunt Et d icuntur omnes Pares Curiæ, Oudd in 
** Curia Domini illius cujus ſunt Vaſſalli parem habent 
Poteſtatem, Scilicet, Vaſſalli Regis in Curia Regni, 
Vaſſalli Comitis in Curia Comitatũs, Vaſſalli Baro- 
Inis in Curia Baronis The Word Peer therefore, 
thoꝰ now it is by Cuſtom, and xg] Sov appropriated; 
to the Peers of the Kingdom, was yet antiently equally 
applicable to the Tenants of what Lord ſoever. I think 
that I need not ſpend more time, in ſhowing the Senſe _ 
of this Word. Every one knows that in Magn# Charts | 
it is us'd in the moſt general Senſe © Nullus Liber Cap. 29 
homo, Cc. niſi per Legale Judicium Parium Suorum. ; 
But in the Laws of Henry the firſt, the Word Pares or 
Compares is uſed in a perfect Feudal Senſe, to denote 
the Tenants of the ſame Manor. © In Denelaga Laſhe- Cap. 34, 
lutes, niſi ſuper Sancta Jurare poterit, &c. Sive in 4 
** Comitaru, vel in quovis placito Regis fiat de ſui 
vel alterius cauſa, vel inter Compares in Curiis vel 
* divifis vel locis ſuis. | 

But further it muſt be obſerv'd, that altho' the term 
Baron as well as Peer has been by Common Ulage ap- 
propriated to the Lords of Parliament, that yet anti- 
ently it was us'd to ſignify any Freeman whatſoever ; 
The Freemen of the City of London are by our old 
Hiſtorians frequently ſtyl'd Barons, fo likewiſe of Tork 
and ſeveral other places. The Barons of the Cinque 
Ports retain their name unte this day. Nor is it Sur- 
prizing that this Word was ſo apply'd by thoſe Au- 
thors, who were perfectly Ignorant not only of the 

5 C 2 Elegancy, 
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Flegancy, but alſo! of the Propriety of the Language 


they wrote in. Very little therefore can be concluded 


from the Phraſe of a Monkiſh Hiſtorian, who generally 
| choſe his Words at leaſt as much for the ſeke of the 
ſound,as the ſen je. For the Citizens of London have been 
ſtyl'd not only Barons but Heroes, by In ul phus, who 
giving the Character cf one Singinus an Officer of what 
may be call'd the London Militia, ſays that he was 
Inter omnes Heroes 288 Vitibus Robuſtiſſi- 


„ mus. The true Senſe therefore of Words of this 


nature is not to be taken from the Hiſtorians, but from 
the Lawyers, and Legal Proceedings of Antiquity, 
from which it appears, that this Word came to be us d 
in a perfect Feudal Senſe, and to denote the chief Te- 
nants of any Lord. For not only thoſe who were the 
chief Tenants of the Crown, but alſo thoſe who under 


them held great Cuantities of Land by Feudal Servi- 


ces, were ſtyl'd Barons. And the term Baron when 
apply'd to the Tenants of Land, was always relative 


to ſuch or ſuch a Lord. The Chief Tenants of the _ 


King were the Barones Regis, and ſo ſtyl'd to diſtinguiſh 


them from the Barons of other Lords. Thus in Charta 


De tenen. Henrici I. Si amedo exurgat, placitum de diviſione 
Comir. & * terrarum, i intereſt Barone: meos Dominicos, tractetur 


Hundred.“ placitum in Curia mea. The Eight Barons of the 
County Palatine of Cheſter are ſo well known, that they 


need not be here mentioned; and the moſt conſidera- 
ble Tenants of the Abby of Ramſey, are in a Charter 
Lib. Ra- of Henry the Firſt ſtyl'd Barons of that Abby, Sciatis 
meſien. a- coram me teſtificatum & recognitum per Barozes de 
pud Spel. * Honore de Rameſis. Which uſe of the Word is like- 


man. wiſe common to other Feudal Countries; thus in the 


Sicilian Cor ſtitutions, to add no more (and I make 


choice of them as a Foreign Inſtance, becauſe their 


Government, as well as ours, was of a Norman Origi- 
nal, arid is therefore in many Particulars, at leaſt till 
it was corrupted by Spaniſh Vice-Roys, very ſimilar to 
Conſtit. that of England.) * Poſt mortem BRaronis vel Militis, 
„ i 
Sicul. 1. 3. „ qui ® Comite vel Barone alio, Baroniam aliquam vel 
© Ha Feudum tenuerit. The Terms therefore of Peers and 
Baron, were antiently frequently us d as ſynonimous; 
for as the ©aron; of the Crown were indifferently ſtyl'd 


either *arons or Peers, ſo likewiſe were the Freeholders 


-— B#aron {till in uſe. Cn a 
* | Barons 


of every Manor, as is evident from the Phraſe of Court 
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were of the Eſſence of a Gxhick Kingdom, in like man- 


Barons and Baroie:(as is before obſerv'doutof 'Brafem}) 


ner as Freeholders are eſſential to a Manor. Every Man 
has a right to be try'd by his Peers, which is a right 


not originally peculiar to Engliſhmen, ſince as to Feudal 
Queſtions ir was common to all rhe Gorhick Nations, 
among whom it was an univerſally receiv'd Maxim 


that no Man cou'd be difleis'd of his Hef, but by the 


Judgement of the T:nants, who were his Peers, of the 
lame Baroxy or Manor of which it was held. And ſince 
all the Judicial Acts of a Lord are done in a Ceurt Baron, 
which cannot be held without Freeholders, therefore 
by the Feudal Law every Baron, or (in the Senſe we 


now uſe it) Lord of a Mazor was oblig'd to keep within 


his Barony a ſufficient number of Freeholders; or as it 
is expreſs'd in French; 1! eftoit tenu de garnir ſa cour de 
Pairs. Opinions are Various as to the preciſe Number 
that is requiſite ; ſome have thought that in England 


three at leaſt were neceſlary to the preſervation of a. 
Manor, ſince no leſs Number admits of a caſting Voice, | 
and conſequently in many caſes no Judgement cou'd be 
given. But my Lord Chief Juftice Coke ſeems to think Diſc. on 


two to be ſufficient. © For (ſaies he) If all the Free- 
* holders Dye but one, Or if the Lord purchaſe all 
the Freeholders Lands or paſs away or releaſe all the 
* Services of his Freeholders, the Lord in ſuch caſe 
© has but a Manor in name, becauſe the Freeholders are 
wanting which are the Maintainers of a Court - Baron, 
* &c. Which Doctrine and Diſpute has likewiſe been 
agitated in _— other Feodal Country, as appears in 
Du Freſne's Gloſſary verbo Par. | 

As the Feudal poſſeſſion of Lands was a Method 
Invented by the Conquerors to ſecure their Conqueſts, 
Every Man of the Conquering Army (among whom 
the Lands of the Provincials were divided) was 
oblig'd by Virtue of his Tenure, to pay a Military 
ſervice to his General whom they had then dignify'd 
with the Title of King. Which Tenure, tho' it was the 


Copy- 


holds 
ſs. 3r. 


moſt burthenſome, was yet the only noble, as it 


diſtinguiſh'd, and as it were pointed out the Con- 
querors of a Country. The Conquerors cou'd origi- 
nally truſt none but their own People, and the Romans 
or Provincials ( which were Synonymous Terms) were 
treated with the Utmoſt contempt, and depriv'd not 


only of their Lands but alſo of the Liberty of bearing 


Arma 


Tit. of 


Honor 
p. 7123. 
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Arms. And therefore, as Mr. Selden obſerves, the word 
Gentleman is deriv'd from the Latin Word Gentes and 
Gentiles, which had been us'd among the Roman; by 
way of Reproach, to denote ſuch Perſons as had not the 
honour to be Subjects of their Empire, and which 
were afterwards adopted by their Conquerors, and 
made to ſignify the Aggregate body of Nobility. 

All the Tenants of the King who held by the ſame 
Service, might in a general ſenſe be ſtyl'd Conwaſſalli 
Regis. But as in proceſs of time the term of Yaſſus and 
Vaſſallus game commonly to denote only military 
Tenants, and as the Word Barones in the ſame manner 
came to be apply'd only to the chief Military T:nanrs, 
of the ſame ſuperior Lord, no Perſons were ſtyl'd 
Convaſſalli quoad Regem, or Barons, but only thoſe who 
were the Immediate Military Tenants of the Crown, 
that is, whocheld their Lands per Baroniam of the King 
as of his Crown, for tho' others might poſſibly have no 
other Lotd but the King, and be therefore in ſome 
ſenſe 7:nants in Capite ; yet their ſervices were regar- 
dant to ſome Manor or great Seignory in Mann Regis, 
that is, were paid to the King, not as Kirſy but as 
Lord of ſuch or ſuch a Manor which cou'd be aliena- 
ted,and conſequently their Services transfer'd and made 
payable to ſome other Lord; whereas a T:nure in chief 
of the King as of his Crown,cou'd not be granted, bur 
was inſeparably annex'd to the Royalty ; and upon this 
Circumſtance it was, inter alia, that the Digniry of aBa- 
ron was chiefly founded. But this leads naturally to the 
Conſideration of a Tenant in Capite, which upon this 
Occaſion it will be neceſſary briefly to explain. 

Some Writers upon this Subject have thought Baron 
and Tenant in Capite to be as it were Synonymous Terms, 
And Indeed Sir Harry Spelman does ſo far incline to 
that Opinion as to ſay, *© Evo Henrici zdi quevis 
% Tenura in capite habebatur pro tenuri per Baroniam. 
For which ſenſe of the Word he vouches the Statute of 
Clarendon, wherein inter alia it is enacted. Archi- 
** epiſcopi, Epiſcopi & univerſe perſonæ Regni Qui 
„ de Rege tenent in Capite, habeant poſſe ſſiones ſuas 
de Rege ſicut Baroniam & inde reſpondeant, &. 
Now what has contributed to lead People into this 
Notion is, that in truth during the Antient times, 4 
great part of the Texants in Capite were actually Barons, 
or Tenants per Baroniam, and a great part of the reft 
were reputed to be ſo, and ſcme of them, who really 

were 
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were not Farons are yet ſo ſtyl'd ſometimes in old 
Hiſtorians and upon their Authority our Herald: are 
apt to put them into their Liſts of antient Peers. The 
Old Hiſtorians were perhaps led into their miſtake, by 
the difficulty there often was in diſtinguiſhing between 
a Tenure in Capite per Baroniam and per Servitium Militir, 


which in ſome meaſure might ariſe from this, that 


the number of Knights Fees, comprehended in a 


Teture per Paroniam Was uncertain, and that the Service 


of them both, hen perſonally paid, was in a great — 
particulars very much alike. But what has confuſe 


ſome modern Writers ſtil] more, is a Notion they have | 


entertain'd, that a Tenure in Capite was a diſtin@ kiad of 


T:nure, ot rather Service different from all others, as 


Knighr-ſervice is from Socage, &c. When as it is a 
Circumſtance only that may be true of all other Servi- 
ces whatſoever ; for as the Term implys nothing but 
an Immediate Tenancy without any meſne between the 
Lord of the Ff and the Vaſſal who was ſeis'd of the 
Lands, it was applicable to'a Tenure from any Lord 
whatſoever, and by any Service whatſoever. As appears 
flom the Formulare Anglicanum, where Alexander de 
Pudicombe ſold Lands held of Hawiſe de Gurney Lady of 
the Hef, to Thomas Fitz Wiliams, to whom the Lad 
gave Seiſin ** Ad renendum in Capite de me & de 


Formul. 


Heætedibus ſibi & ſuis Hæredibus. But indeed the Angl. 


— Matter in theſe Tenures in Capite, whether ot the nu. c. 


ing of of a Common Perſon, was, that they were 
always Tenures in Groſſe, fix'd to the Perſon of the 
Lord, and therefore not ſo lyable to be transferr'd over 
to any other Lord; whereas when Services were regar- 
dant to a Manor, they paſs'd to any other perſon by a 
Grant of the Manor. And perhaps to avoid this Incon- 
veniency, a Tenant wou'd ſometimes pay a Fine to 
change oneLord for another, or a Tenure regardant to a 


Tenure-in groſſe. Thus Anſelmus Vic. Rhoth. r. g. Mag Rot, 
de dimidiz marc> auri, ut teneat in capite de 5. Steph. 


* Epiſcopo Wintonienſi, terras quas tenuit de Thoma 13. a Ber- 
de Sancto Johanne. cheſcira; 


But further there is no Foundation for thinking 
Barony and Tenure in Capite ta be Terms Synonymous, 
becauſe we find thoſe Perſons rank'd among the Te. 
nants in Capite, who were never imagin'd to be Barons: 
So that the Truth ſeems to be, that tho every Baron, 
properly ſo call'd, was a Tenants in Capice, yet a Tu 

+1 | is 


—— 
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Mag. Rot. thereby created Barons. Osbertus Sy lvanus, r. c. 


5. Steph. 
Rot. 1. b. 
Not. & 
Derb. 
Ibid. Rot. 


2.4. 
Ibid. Rot. 
12. 4, 


Co. Litt. 
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in Capite was not by Reaſon of his Tenure a Barn; 
for the Number of the Tenants in Capite was always 
eacreaſing, but that of the Feudal Barons always de- 
creas'd. It was common for Men to pay Fines to the 
King, that they might hold their Lands in Capite of 
him, without its being ever imagin'd, that they were 


«© de Septem Marcis Argenti, ut teneat in Capite de 
„Rege feodum j Militis quod fuit Willielmi 6hi 
 Gaufridi- — Johannes Eſturmie. r. c. de xxs, 
„ pro xl ſolidatis terre tenere de Rege in Capite — 
© Burgenſes de Lincolia r. c. de CC Marcis Argenti 


& 11 Maccis Auri, ut teneant Civitatem de Rege 


« in Capite. Many other Inſtances might be ad- 
ded, but theſe are ſufficient ; and I think that no Man 


can ſre any thing in them that looks like an Intention 


to erect a Barony. The Tenants, who perhaps held 


their Lands by different Services, and had Meſne Lords 
between them and the Crown, paid theſe Fines (with- 
out any Alteration of the Services they were to ren- 
der) to get rid of their Meſnes, and become the im- 
mediate Tenants of the King. 

But as Tenure in chief might be of any Lord what. 
ſdever, ſo likewiſe might it be by any Service what. 
ſoever; as my Lord Chief Juſtice Coke obſerves, that 
a Man, may hold of the King in Capite as well in 
Socage, as by Kaight-Service : Which appears more 
Fully in the Earl of Marlbro's Treatiſe of Wards and 
Liveries, wherein he makes two diſtinct Chapters of 
Tenure in Capite by Knight: Service, and Tenure in Capite by 
Socage. Now Tenures in Capite, whether the Service 
reſerv'd be Knight-Service or Socage, are of two 


Sorts; 1. Where Lands are holden. of the Perſon of 


tho King and of his Crown, as of a Seignory diſtin, 
in groſs, and paramount all other Seignories. 
2. Where Lands are held of ſome Honor or Manor 


- that is in the Poſſeſſion or Seiſin of the Crown. And 


altho' that the Term of Tenure in Capite, in the Senſe 


now generally receiv'd, is moſtly applicable to the 


firſt of theſe, yet by reaſon that no Meſne Lord is 
in Fact between the King and the Tenant, it was for- 
merly commonly apply d to the other. My Lord 
Meribro” indeed ſeems to think, that the Application of 
the Term in the ſecond Caſe was peculiar to thoſe 
Lands that were holden of ſame Honor that was - 
| client 


„ 

tiently annex d to the Crown, as Barkinfted, &c. but 

in Fact it was equally apply'd, to Lands that were held 
of any County, Barony, or Manor, which by Eſcheat or 


| any other. way whatſoever happened, to be in the Poſ- 
bellen of the Crown. As for Example, Richard de 


Oetbeare held the fourth Part of the Manor of Rilaten 

; in Capite of the King, as of the County of Cornwal. 

; © Cornubia———Richardus, de Ockbeare <=— dar” Paſ. fines, 
1 Domino Regi xiis. vid. de Relevio ſuo de &c. 9 Ed. 
. « quirta parte Manerii de Rillaron, quam ——— te · 2. Rot. 

- nuit de Rege in Capite ut de Comitatu Gornubiæ in 113. b. x. 
1 manu Regis exiſtente. * Tho' it ought to be ob- 

e fery'd, that Coke in his 12th Report does agree this to 

- have been the antient Uſage of the Word, but that, iche 
n however (as he adds) of latter times, Dicitur de Eſtwick's 
n Rege ſolummodo terras teneri in Capite. Caſe. 

d I ſhall not particularly examine the Differences 

is there are between theſe two kinds of. Texures in 2 5 ; 

on as not being neceſſary to the purpoſes of the preſence D 
n Diſcourſe. But from what has been ſajd ĩt will appear, that 8 
Ne the Notion of Tenu#e in Capite has been very much cons 

fus'd, thro' the promiſcuous A Da the Term 

it. to both the above-mentioned Kinds of Tenures in Ca- 

t- pite, without diſtinguiſhing which was particularly 

at intended. Nor is it ſurprizing that thoſe Things 

in ſhould be ſo obſcure at this Day, when whilſt they 

Ire made a great Part of the Buſineſs of the Exchequer, 

nd and the Court of Wards ſubſiſted, very intricate Dil: 

of putes did happen concerning theſe Tenures. One o 
by the Differences between theſe Tenures was, that per- 
ice ſonal Service was more ſtrictly requir'd of the Tant! 

wo in Capite ut de Eorons, than of the Tenants in Capite ut de 

of Manerio, &c. And therefore in the ninth of Edw. II. 
iQ, Gerard de Wacheſbam; petition'd the King to be dif. 
— charg d from perſonal Service, and to be admitted to 
nor the Payment of Eſcuage Money, which was in lieu of 
\nd it, upon a Suggeſtion that his Lands were held in Ca- 
nſe tes as of the Honor of Hagen. Ad petirionem _ 
the Gerardi de Wacheſham———  continentem, quod Trin. B. 
d is * licet ipſe teneat de Rege Manerium de Stanſtede in R. 9 Ed. 
for- * Comitaty Suff. per ſervitium unius feodi Militis 2. Kot. 5 f. 
ord ut de Honore de Hagenet & non de Corona, pet. a. apud 
n of quod Servitium aliquod Corpprale - facere Madox. 
hoſe e noti deber, ſed Scutagium Regt — ſolvere te- 
- © netur,” Other Peritiong go e Gme Purpoſe might 
"= | | | 
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be mem ion , vpon all which Writs iſſu'd, directed 


to the Barons of the Exchequer, to ſearch the — 
of Domeſday, the Book of Fiefs, and other 5 
randa in Scaccaris; and if it ſhould appear, that the 
Petitioners were Tenants in Capite ut de Manerio, Orc) 


nen ut de Corenf, that then the Prayer of their Peri« 


tion ſhould be granted. But indeed in thoſe earliet 
Ages, they were ſo far from imagining that every Tu- 


nure in Capite of the King ut de Corond amounted to 1 
Baron, and even if it did, ſo far were they from be- 


ing ambitious of that Honor, that they apprehended 
fothing more than that the King (when any Honor 


elcheated pro his Hands) would change the Tmure in 


C ap ite as 


the Honor, to a Texure in Capite as of the Crown, 
and therefore it was made an expreſs Article in King 
John's Magna Charta, that ir ſhould! not be done: 
Si quis tenuerit de aliqui Eſcaetà, ſieut de Honore 
de —— &c. & de aliis Eſeaetis que ſunt 
7 in manu Regis & obierit, Hæres ejus non dabit 
© aliud relevium, vel faciet aliud Servitium quani fas 
* ceret Bareni, & ut Rex eodem modo eam tenear; 
* quo Baro eam tenuie. | ; 03 
* 5 have been the more particular in explaining the 
Nature of a Petr, or Baron, and of a Tmnant in Capite, 
becauſe it will enable us to apprehend what conſtituted 
an Anglo- Norman Burouy. And I think it clear that every 
Barony Was 2 Tenure in Capite, but then it is 4s clear that 
every Tenure in Capite was not vice verſa a Barony.” And 
fince the Term Tenant in Capite is, or at lesſt was equally 
applicable to all Services, what diſtinguiſhes a Boron 
from all other Tehants in Capite cannot be the want of 
Meſnalty between himſelf and the Crown, for that is 
common to them all, but muſt be the reſervation of 
fome particular Services, of a Superior. nature to the 
others, and which were imply'd in the Phraſe Tue 
Per Baromiam, hy ; 124% 5 hag? 4 
As I do not propoſe to write a compleat Diſertation 
upon Faronies in their full extent, I ſhall not enquire 


particularly what thoſe Services were, which were 


peculiar and effential to a Tenure 


Bareniam, any fur- 


ther than is neceſſaty to illuſtrate, whar muſt bo ſaid 
as to the Power of creating tl em 
A baren Was 2 Tenure in Capite; ad immediately 
Subject to the Crown, as Eder F. expteſs d it · Rex 
4 c. Sciatis quod c. Richardus Comes Arundel 
22 
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(19) 
* — 2 O gobris— fecit nobis Homagium pro Rot. Par. 
« 'Baronil ſud de Bromfeld & Yale qm idem 27 E. 3. 
Comes de nobis tenet in Capite” tanquam Corone p. 3. m. 3. 
“ noſtræ Angliæ immediatè ſubjectam. And there- 
fore it often happened in the Caſe of Amerciaments, 
that when any Man thought himſelf aggriev'd by be- 
ing amerc'd as a Baron, he wou'd plead that he was not 
a Baron (tho at the ſame time he wou'd admit himſelf 
to be a Tenant in Capite) quia nit fenuit per Bareniam. Hiſt. Ex- 
As Thomas de Furnival, mention d by Mr. Maddox, 7 6 | 
Qui dicit quod non eſt Baro, neque renet; nec un- > 
«.quam tenuit aliqua tenementa in Com” prædich. per 1 
„ Baroniam, nec per partem Baronie: Dicit enim 
« quod tenet Manerium de Sheffeld de Domino Rege 
4 per Homagium tamum —— Manerium de Wyrk-« 
„ fop & Greſthorp— de Rege ut de Honore de 
« Tyckhull, &c: | bib v0 N Ongen 
It has been already obſerv'd, that the whole of Par- 
liamentary Buſineſs, is reducible to the Heads of either 
Advice or Conſent. The firſt of which is to be con- 
ſider'd as a Feudal Service payable to the King as Su- 
perior Lord of their Fiefs: The ſecond is Extra-feodal, 
and depends upon thoſe Principles of Liberty thr 
were common to all the Gorhick Nations: For evety 
Tenant per Bara am did Homage to the King, by Vir- 
tue of which he was oblig'd, whenever Summon'd,' to 
attend him, The Profeſſion of Homage did cempre- 
hend in it, that the Tenant was oblig'd, inter alia, to 
ſerve his Lord with his Councel and Advice. And for 
this reaſon all the antient Writs of Summons, did run 
in theſe terms Vobis mandamus fide & Homagio 
quibus nobis tenemini. Which Words Sir. Harry 10 Gios. 
Spelman and my Lord Chief Jaſtice Coke, think to be 
ative only, to the F-odal Barons. And the Chief Juſtice 
adds; that the reaſon why the Faro are now ſummon'd 
My in fide & Ligeantis, is becauſe that there are no 
Feud al Baronie, extant, tho' it is certain that ſeveral 
n Barons who were Frrdal, have been alſo ſummon'd in fide - 
4 & Eigeancid So that tho' a Summons in Himagio is an 


ſario. 
4 Inſt. p. 5. 
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q Argument that they were Feudal Barons, a Summons in 
17 a is no Proof they were not ſo. ö 
id - atever Notions are now entertain'd of an At- 
tendance in Parliament as an Honor, a Privilege, &. 
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| gy An. 1070. 


Selden's 
tit. Hon. 
604. 4. 7. 
4. Inſt. 
445. 


be 2 Service, a Burthen, incident to the Tenure of 


their Lands, from which many were deſirous to be de- 


liver d. The Clergy, who now think the Berozies an- 
nex d to their Biſhopricks to be advantageous, did 
Originally complain of them as a Burthen and Impo- 
ſition upon the Church. Rex Willielmus peſſimo 
uſus Conſilio (ſays Matt hem Paris] Epiſcoparus & 


Abbatias omnes que Baronias tenebaat in puri & 


40 


perpetuà Elemoſynà ſub ſetvitio ſtatuit militari. 
And therefore when they were Summon'd to Parlia- 
ment, many of them woy'd Petition to be diſcharg d 
from their Attendance, upon a ſuggeſtion that the 
held no Laods per Baroniam. My Lord C. J. Coke af. 
firms that a Regular ought of neceſſity to hold per 842 
roniam, beforg.hg'cou'd be oblig'd to ſerve in Parlia- 
ment, ſince ich did nor, he cou'd lawfully refuſe his 
Artendaacefand fo far as to ſay, that even the Char- 
ter of Henry 8. to;Bavham Abbat of Taviſtocke was void 
in Law, becauſe, he was not a Tenant per Baroniam. 
But the Conſideration of what he further adds, that 'a 
Layman was obligd to attend when Summon'd, whe- 
ther he was a Terignt per Bareniam Or not, mult be re- 
ſerv'd till I eome to treat of Barons by Writ. Ia the. 
mean time I ſhall make. ſome Obſervations upon the 
Original manner of creating Barons by Texure, by which 
the Reader may form ſome Judgment how far the 
King had ir in his Power, to encreaſe ad libiry'y this 
firſt Species of Peers. WY 25 
1, Baronage by Tenure is founded upon the Feu- 
dal Law; as it was underſtood by - the Normans for 
ſome time gafger the Conqueſt. At which time. the 


 Conquerorj'tgok into his own Hands (as his ſhare of 


of Chefter was granted- to Hugh Lupus 


the Plunder} all the Demeſne Lands of the Crown, and 
whatever had belong'd to, or been in the Poſſeſſion of, 
Edward the: Confeſſor at the time of his Death; the 
reſt he * amongſt his Army, the greateſt part of 
which had follow'd him wich no other View than to 
make their Fortunes. And indeed he was very liberal 
to many of them, as for Inſtance, the whole County 
Robert Earl of 
Moreton in Normandy and of Cornwall in England, had a 
grant of no leſs than 793 Manors. Alam Eat of Brit- 
taigne and Richemonde, 442. and Geafroy Biſhop of Cen- 
Pance had 280. Theſe Grants of the Cangueror, tho”. 
they were made as Rewards for Services, muſt nog 

| however 


. „ | 
however be attributed to-the greatneſs of his Generos. 
ſity, but to the Neceflity of his Affairs, ſince without 
it, the Officers of his Army wou d undoubtediy have 
mutinied, for they did never look upon them as Mat- 
ters of Grace hut of Right. At leaſt the great Earl of 
Warren thought ſo, when he produc d his Sword as + 
his Warranty for his Land, in Anſwer to 3 Que Har- Dugd. 


ranzo brought againſt him, adding, That William the Bar. Vo. 1. 


** Baſtard did not Conquer the Kingdom himſelf, but p. 39. 
* that his Anceſtors were Joint Adventurers in the 
« Enterpriſe, and Sharers and Aſſiſtants therein. or 
The Services reſcry'd upon theſe Grants, are the 

Foundations of Baronage, and were firſt enacted by the 
Conſent of the Grantees themſelves, , to which they 
were eaſily induc'd, thro' the Neceflity there was of- 
them for the Security of theit new Agquiſitions, but 
to ſpeak in Modern Language, Feudal Services, and 
go equently Feudal Barons, were firſt Inſtituted in 

arliament. And indeed it was natural that the Of- 
ficers of his Army who bad obey'd him as their Gee, 
neral, ſhou'd be. conſulted as to what Services they 
wou'd pay to him as their King, after that they be- 
came the moſt conſidecable Land. Iders in the King- 
dom. It was natural likewiſe that the Conqueror 
himſelf, ſhou'd upon ſuch an Qccaſion ask their Advice 

nd Conſent, fince ia ſo doing he did but follow the 

reps of his great Anceſtor Rollo; for Feudal Services 
were in all probability, firſt eſtabliſh d in Normandy by 
him, with the conſent af the Officers of his Army, by 
whoſe Aſſiſtance. he had Conquer'd that Dutchy, if 
we may rely upon the Authority of Dydo.Sc'rus Quin- 
tinus, who wrote in the Time of Rithard the Firſt 
Duke of Normandy, and 200 Years Nr 7 our Con- 
Jol, Terram ſuis Comitibus & ſuis ndelitèr funi- 
** culo diviſit; ſecuritatem omnibus Gentibus in ſua 
* terra manere cupientibus, fecit. Jura Legeſque ſen- de Mor. 
= 19ers woluntate.Principum ſancit a & decretas, ple- Norn 
2 bi Indixit. But it is not ſufficient to ſay that it Lib. 2. 
is natural to ſuppoſe, theſe Military Tenures to have 
been firſt founded by a common Conſent ; Let me furs 
ther add therefore, that our oldeſt Authors do alſo af- 
firm it. Braten in plain terms affirms them to have 
been inſtituted at che Conqueſt, © Regale ſervitium Lib . 
®* quia ſpecialiter pertinet ad Dominum Regem & non c. 16. 
* ad alium, & ſccundum{ quod in Conqueſtu fuit ad- 

| | * 1nventum. 


(22). 


inventum. In which Words he ſreme to refer to 
the 38th Law of HII De Clientum ſea” Vaſc 
* falforum” præſtationibus,-Wherein the Conquerbr 
himſelf owns them to have been eftabliſh'd by com- 
mon Conſent. Statuimus etiam & firmiter præci- 
1 _ ut omnes Comites & Barones & Milites, & 
« Servientes & uniyerſi Liberi Homines totius Regni 


„ noſtri prædicti habeant & teneant ſe ſemper bend 


Hiſt. of 
Law, p. 
108. 


Hoveden. 


Lib. 16. 


Cap. 23, 
24, 25. 


„in Armis & in Equis ut decet & oportet, & quod 


0 {int ſemper prompri & bene parati . rvitium 
* 


ſuum integrum nobis explendum & peragendum , 
« cum ſemper opus affuerit, ſecundum quod nobis de 
% feodo debent & tenementis ſuis de Jure facere, & 
© ſicut illis ſtatuimus per commune conſilium tot iu Regni 
noſtri prædicti, & illis dedimns & coriceflimus in feo- 
do Jure Hæteditario. ———My Lord C J. Hale, 
obſerves upon theſe Laws of Wiliam I. that they were 
not Impos'd ad libitum Regis, but that they had a Par. 
liamentary Anthority, which he ſuppoſes to have been 
in the fourth Year of his Reign, in 4 Parliament as 
ſufficient and effectual, in his Opinion, as was ever held 
in England. Which is ſupported by 1 Authority of 
Hoveden, who in the Life of Henny H. ſpeaking by 
way of digreſſion of iam I. ſays, that © quarto 
* anno Regni ſui, conſilio Baronum ſuorum fecit 
ſummoneri per univerſos Conſulatos Angliæ, Gr. 
Electi igitur de ſingulis totius Patriæ Comiratibus 
« Viri duodecim. 1 ak TY 


from the Cuftumiere de Normandie, in the Chapters, de 


in Ward to the then King of Frame. Bur it yory 
extend this Treatife to too great a Length, if. I-ſhon'd 

urſue this Subject any further, I ſhall content my 
ſelf therefore to'obſerve, that this Similirnde of Te- 
- a . S le 1 111 we nures 
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nures to what they were in Normandy (where like 26 
in England, none but thoſe who held in chief of the 
Duke, as of his Dutchy, had a perſonal Right to; fit in 
the Aſſembly of their States) was ſo well underſtood at 
that time, that an Entry in Domeſday is made, that ſuch 
a one held Lands, according as it was us d in Normandy, Domeſ- 
© Habet — in eodem feodo de W A Comite Radul- day — 
© - pho deLimes d carucat. tertæ ſicut fit in Normannia. 
And in Scotland likewiſe it ſeems; to have had a, . 
Parliamentary Original; Indicto ad Sconam Con- Lib. 6. 
ventu (ſays Buchanan in the Life of. Maleem II.) 
omnes Agros Regios eis diviſit . Nobilitas con- 
* tra Regi conceſſit, ut cum eorum aliquis moriretur, 
Liber ad vigeſimum primum ætatis annum in Tu- 
“ tela Regia eſſent. This Account, if it be true, 
ſuppoſes Ward to have been introduc'd into Scotland 
ſixty Years before out Conqueſt ; Malcolm II. begin- 
_ his Reign annd 1004. Perhaps there may be ſome 
Miſtake in it: for as it is probable the Scorch did re- 
ceive many of their Feudal Cuſtoms from England, as 
we did from France, and Buchanan himſelf ſpeaking of 
this Cuſtom in particular, admits it to have heen bor- __ 
row:d from the Engliſh ; ** Hunc morem patius ab An- Ubi ſupra 
„ glis & Danis acceptum credo: It is not impro- 
bable but that what is ſtoried of Malcolm II. as to this 
Alteration of their Law, ought rather to be underſtopd 
of Malcolm III. who liv d quite thro, the Conquerors 
Reign, and firſt introduc'd the Feudal; Tirſes of Ho- 
nor, as of Earl, Baron, Sc. into that Kingdom. 
+ But-be that as it will, this ſeems to be more than 222. 
probable; that theſe Tenure; were introduc'd-into Eng. 
land by Common Conſent, or by Parliament. Nor 
wis the Number of Tenants in Capits at firſt ſo nu- Domeſ- 
merous, but that they might well all meet together day. 
for the Diſpatch of any Buſineſs that concern d them 
al; for in the Time of William the Conqueror there 
were not quite ſeven hundred Lay, Tuts in Capie; 
who, together with the Biſhops, Ahbots, ce. under 
the King; held all the Lands in the Kingdom, and ß 
whom all other Perſons whatſoever held. Now. of 
theſe Tenants in Capite, the reſerv'd Service; of the bis 
greateſt part of them was but het Serjeanty, and 
conſequently the Number of thoſe, who. held per 
Cemiratum vel Barenjom could not be very large. |. -: 


But 


(24) 
But beſides this, that the firſt Barons, or tithet 

the firſt Baroniol Services, were originally inſtituted by 
Common Conſent, that is, in Parliament, there is ano- 
ther Conſideration to be added, which ariſes from that 
Portion of Power which the antient Kings of England 
had over their Crown-Lands, or Demeſae ; for it was by 
Grants of them only, that it was poſſible to encreaſe 
the Number of Feudal Baronits ; ſince; as has been before 
obſerv'd, at the Conqueſt, all the other Lands of Exg- 
land were either portion'd out among the Followers 
of the Norman, or elſe the Poſſeſſion confirm'd tg 
thoſe old Saxen Proprietors, who had not been in 
Arms againſt him, with this Difference only, that 
new Services, &c. were reſerv'd, which were firſt 
eſtabliſh'd by the Normans ; and to which perhaps du. 
Fi their Sar Government they had not been ob- 
b ig f ' = 


In this Diſtribution of Lands ample Proviſion was 
made for the Support of the Royal Dignity ; for no 
leſs than 1422 Manors or Lordſhips, together with 
other Lands ſcatter'd up and down in the Counties of 
Middleſex, Salop, and Rutland, were appropriated to 
the Crown, over and above ſome Quit-Rents, and the 
Services that were paid out of thoſe which were 

granted away. Orgericus Vitalis ſiys, that the ſettled 

Rents of Milliam I. amounted to no lefs than the Sum 

of 1061 J. 10 5. per Diem; which, ſuppoſing Money to 

have been ten times the Value it is now, is near four 

Ord. Vit- Millions ſterling per Ammum ; Ipſi Regi 1060. Libræ 
a; 1070. © Sterilenſis Monetz Solidique triginta & tres Oboli 
p. 523. ex juſtis redditibus Angliæ per ſingulos Dies red- 
* duntur. I think it may be here obſerv'd, that 

this Author relates this Paſſage of the Royal Reve- 

nue in the ſame Year in which the Laws of William I. 

and Feudal Services were eftabliſh'd, viz. Anno 1070; 
the fourth Year of the Conqueror's Reign, which be- 
De Dom. gan in the Year 1066. Forreſeue therefore had ſame 
Reg. & Reaſon to ſay, that the King of England at firſt had 
Polit. the greateſt Revenue of any Prince in Europe. Of 
ea. 11. this Revenue, ſpeiking-of the Article of terra regis in 
Op. Poſt- Domeſday, Sir Robert Cotton ſays, rHar our Forefathers 
p. 179 thought it impious to alienate it. 

N And as to the Queſtion, whether it was ſo, or 
not? The Reader muſt judge, according ab he. thinks, 
it either a good or bad Conſequence to'{ay, that what 

Was 
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wis part of the Coronation-Oath, was alſo part of 

the Law : And that was antiently to this Purpoſe, _ 
„ That he ſhall keep all the Lands, Honors, and Coll. of 
„ Dignities righteous and free of the Crown of Exg- Oaths. 
* land in all manner holy, without any manner of p. f. : 
« Miniſhments. and the Rights of the Crown hurt, 

* decay, or loſſe, to his Power ſhall call again into 

the antient Eſtate.” Which Doctrine agrees with 

all our antient Lawyers. For Fleta upon this Occa- 

ſion relates, that all the Princes of Europe in the fourth 

Year of our Edward I. bound themſelves in a ſolemn 
Meeting at Mont-Pellier to revoke all Grants which 

had been made of their Crown Lands. Which Story 

(tho' it is by Selden demonſtrated to be impoſlible to 

have happen'd) does yet ſtrongly ſhow the Senti- 

ments of that Author. Res quidem Coronæ ſunt Lib. 3. 


* antiqua Maneria Regia Homagia Libertates, & hu- C 6. ff 70 


* juſmodi quæ cum alienantur, Rex ea revocare 
** tenetur, ſecundum proviſionem omnium Regum 
« Cliriſtianorum apud Montem- Peſſoloniam, Anno 
* Regni Regis Edvardi filii Regis Henrici quarto ha- 
* bitam. ” And in another Place he expreſly affirnis _ 
the Law ſo to be; © Antiqua Maneria vel Jura Co- Lib. i. 
ron annexa, Regi non licebit alienare ; ſed omnis c. 8. 
„Rex Coronæ ſuæ alienata revocare tenetut. ” And 
therefore he in another Place ſays, that the Officers 
of the King were ſworn never to conſent to any Ali. 
enation. Item quod nihil conſentient alienari, de Lib. 1. 
* hiis quæ pertinent ad antiquum Dominicum Coronæ c. 17. 
„Regis. And Bracton to the ſame purpoſe ſays, ſſ. 17. 
that © Eſt res quaſi ſacra, res fiſcalis quæ dati non po- Lih. 2, 
„ teſt, nec vendi, nec ad alium transferri a Principe cap. g. 
„vel a Rege regnante. And Britton, in the Name of 
Edward I. ſays, Rois auſſi ne poürront rien aliener cap. de 
* en droit de lour Corone ne de lour Royale que il Douns. 
ne ſoit repealable per lour Succeſſours. Bur this 
Law was not particular to England, ſince it prevail'd 
in all the Feudal Countries. Hotroman affirms it to have 
been the antient Law of France. In Gallia quidem Queſti.. 
noſtra Rex ſine publico Gentis concilio, quod trium Illuſt. . 
e ordinum Conventus adpellatur, nihil nec alienare, 
e ne oppignorare quidem poteſt. ” It is needlefs 
to inſert more, ſince I hope my Reader will believe 
it eaſy to prove it to have been the Law of all other 
Coantries. 5 
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As this Law is Rn 

bur in all other Nati antiquated not only in England, 

late to the L ions, what has been fai g 
after * 5 aw, only as it ſtood for abon aid, can re- 
9 Ty onqueſt, during which time t 200 Years 
foll all our Barons were Feudal. But the it is agreed 
i on, thar during that time. it was en it obviouſly 
6 = * to increaſe the Number of — poſſible for 
| ll the Land of England, except what Baronies: For 
| elne, being gra 8 
— PFE 
—— 2 nnot Bp hs = 
in —— without Heirs, or Forfeitu — 71 
= ort this Obſervation amounts to ch: Cc. So that 
had Baron cou'd be without Lands * that no Few 
bei ag Lands to Grant but — — the King 
— 2 unalienable, it was only the — they 
exact] g Eſcheats that was in the Crow ower of 
prey y conſonant to the Feudal Law. nz which * 
8 8 =_ after aſſerting that a > Sogn. ye d by 
feod 85 C & = emeſne Lands, adds, Fd G not ali · 
"Fs * wa quæcunque immobilia ab OD ubfeuds, 
184. 4 — entla, quæ ad Regem Jure C 905 Domanio 
6 ommiſſi deferuntur, poſſunt lib On (cationis vel 
Ge. 2 G alie- 

„Upon this Occaſion it will 111 
— = Ik hes when 0 mu we ni been 
i= di e King's Ha re Parones 
_ 25 * but ſabſited as a — e- was not 
21 AMC Dem —_—_ to be granted oyer. Lands weir and as 
pl 1 —— 'F when they devolv'd into the Ki in Antient 
Madox the cy FM and as ſuch were — 1 
Cap. de and — got 7 — ere always retain'd — 
bl we ö 

2 1 As for Example, _ . 2 the Ex- 
M. Rot 4 „7 e r. c. de LI. & affds i 4 5 puher & 
- 77 ot. Re Villielmi de Curci de parte il}a de wo Home 
15 Se gis.” So that tho' the King — gs > none 
ot. 5» 4, umber of Barontcs, it ſometimes h not enereaſe the 
cou'd the Number of Barons, by a P pen d that he 
| whi Heirs, Ge. who was poſſeſs d 1 s dying with- 
, ich in ſuch caſe might be everal Baronie, 


7. k 


(27). 


3. It may be alſo further obſerv'd, that Honor and 
Barony were formerly uſed as Synonymous Terms. , 
Sir Harry Spelman ſays, © Honor igitur ab Anglo-Nor- In Verbo. 
* mannis dictum videtur, unius cujuſque Majoris Ba- 
ronis feodale Patrimonium ſeu Baronia.” And Ger- 
vaſuus Iilburienſis ſpeaking of the Manner of accounting 
for the Ferms of Eſcheats, ſays, that if the Land ac- 
counted for be a Barony, ir ought to be entituled, the 
Account of fuch an Honor. © Verum dum in manu 
“Regis, de hoc fic ſcribetut in Annali; Ille Viceco- In Cap. de 
mes reddit Compotum, de firma illius Honoris, ſi Exceden- 
* Bayonia eſt.” Now in Croke's Elizabeth, it is agroec tibus. 
per Cur', That a Manor cannot at this day be made by P. 38. 
the Crown; with whom my Lord Coke agrees in his Morris v. 
Diſcourſe concerning Copy-holds, G- alibi. And in Smith. 
Croke's Carol it is likewiſe agreed, that an Hor con- 
ſiſts of many Manors united together: from whengz Seagood 
it follows, that as the {rown cannot create a Manor, 2 Hone 
ſo likewiſe it cannot create an Honor, and conſequently & Us", 
no Power but that of the King in Parliament can cre- 
ate a Barony. ' Conſiſtent with which Notion of che 
Law, Henry VIII. who cannot juſtly be ſuſpected of 
being a Prince willing to diminiſh his Prerogative, did 
derive his Exerciſe of this Power from an Act of Par- 
liament; for in 31 Har. 8. the King's own Manor of Cap. 5. 
Hampton Court, was by Act of Parliament made an Honor; 
by which Act the Manors of Byfere and W:ybridge in 
Com Surr and ſeveral other Manors, are made part and 
parcel of that Honor. So likewiſe in 33 Hen. 8. other 
Ads to the ſame purpoſe paſs'd in favour of the Ma- 
nors of Amprbil and Grafton, by which they were made 
Honors, And I believe that no Inſtance can be given 
from the Conqueſt unto this day, of any Honor's being 
erected otherwiſe than in Parliament. | 

4. Bur to conclude this Point of fudal Barons, I 
ſhall laſtly obſerve, that by Intendment of the antient 
Common Law, Every Baron was feudal, and many of 
their Privileges were founded upon that Suppoſition. 

As for Inſtance, their Perſons are free from Arceſts Coke 12. 
at the Suit of a Subject, nor will a Capias or Exigent, Rep. 
&c. lie againſt them. The plain reaſon of which coun, F 
Privilege is, that the Law ſuppoſes them to be of Salo,“ 
Fortunes ſufficient to anſwer all Demands, which In- Caſe. 
tendment of the Law does ſeem obvioully io be 

E 2 founded 


Treatiſe 
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founded upon their being conſider'd in Law as feu- 
dal, and that conſequently there wou'd be always 
upon the Demeſnes, &c. of their Baronies ſufficient to 
diſtrain for the Satisfaction of any Debt. Another 
Privilege is, that they are not liable to ſerve on Ju- 
ries. But the Writ for their diſcharge, does ſuppoſe 
every Perſon who claims the Benefit of it, to be an 
actual Baron, ſince it begins Rex, c. Quia Barones 
Regni noſtri, c. And accordingly the Judges did 
antiently ſuppoſe every Baron to hold per Baroniam, or 
at leaſt per partem Baroni g. As for Inſtance in relation 
to this very Point of their being diſcharg'd from ſer- 


ving on Juries, 2:9. Ed. 3. puis un fut chal' purc' 
qu'il fut a Bannier' & non allocatur car s'il ſoit a 


“ pannier' & ne tient pas par Baroni, il ſera in J aſſiſe. 
And at another Time, Sir Ralph de Everden brought a 


Writ for his diſcharge. And Belknap © luy oppos' sil 


tient per Baroni & s'il avoit tout ſon temps 
© ven' au Parl' come Baron duiſt venir. Et il dit qu'il 
tient per certein part d'un Baroni i] fut diſ- 

. My Lord Coke explains, ne tient pas per 


* charge. 


Baroni, &c. as if it was neceſſary, that beſides his Te- 
nure he ought to be a Lord of Parliament; But it 
ſeems probable that this Privilege was not peculiar 
to an Attendance in Parliament, but Incident to a 
Tenure per Baroniam. For altho' that after the 49. H. 3. 
when the Majores Barones were ſepacated from the left 
no Barons had a Right to come to Parliament, but only 
thoſe to whom Writs were directed, yet the lefler 
Baron: did for ſome time preſerve all the other Privi- 
Jeges that were incident to their Tenure. Of which 
this is one, and this Caſe is a Proof of ir, for this Sir 
Ralph d. Everden, who as the Book ſays was (per bon 
aviſe) diſcharg'd from ſerving on the Aſſiſe, never 
was a Lord of Parliament, nor does it appear by the 
Liſts of Summons, that any Man of that Name was 
ever ſummon'd to Parliament. This Caſe is the more 
remarkable, becauſe it is always referr'd to by the 
Generality of our Lawyers upon a Suppoſition that 
he was a Lord of Parliament. Particularly by Dodde- 
ridge, who likewiſe commits the ſame Error in rela- 
tion to Theobald de Bordmor, one of the Marcher Barons, 
who being Impannel'd upon a Jury claim d this Privi- 
lege. But no Man of that Name was ever ſummon'd 
to Parliament, tho' in fact he was a Baron, that is, a 
Es N Tenant 


founded upon the Authority of Sir Edward Coke, who 1 Inſt. fo. 


but that a Regular was not, unleſs he held of the King _ 


ronum, Numeroſa Nobilitas, &c.) Since, as Matthew Paris 


(29) 


Teuant per Baroniam, for the Truth is, that tho' every R 
Lord of Parliament was a Baron, yet from the Time bt 
of Henry III. every Baron was not a Lord of Parlia- fl 
ment. And this Diſtinction leads us to the Conſide- i 


ration of the ſecond Species of Peers, and that is Peers 
by Writ. 


The common Notion of Barons by Writ, is chiefly 


does ſay that if the King calls any Lay-man to the 9. b. and 

Upper Houſe of Parliament generally by his Writ, fo. 16. b. 
that he is thereby, 22 he once fits, in Confe- 
quence of it, created a Baron and Lord of parliamem to 
him and his Heirs for ever. I particularly uſe the 
Word Lay-man, becauſe in another place he affirms, 
that a Lay-man when ſummon'd was oblig'd ro arrend, 


4 Inſt. p. 


per Baroniam. | 
The Number of the Tenants per Baroniam, was not 


near ſo Numerous as it has been by ſome imagin'd 
(deceiv'd by ſuch Expreſſions as Infinita Multicudo Ba- 


relates, King Henry III. when he was at St. Albans 

caus'd a Liſt to be made of all the Baronie in England, 

and they amounted but to the Number of 250, ac- 

cording to the Edition of 1571, (tho' Cambden's Ma- 

nuſcript mention'd in his Brirtannis reads 150) No- 

** minavit idem quoque Dominus Rex & Memoravit ut. pg. 
omnes Anglia Baronias quarum ei occurrit Memo- „, 
* ria invenitque ducentas & quinquaginta.*” Now 

if it be conſider'd that many of theſe Baronies might 

eſcheat into the King's Hands, and that many of them 

might alſo be in the Poſſeſſion of one Nobleman, &c. 

it does ſeem very probable, that the Number cf Lords 

cou'd not at any Time have been greater than it now 

is. And if it be alſo conſider'd, that the Number of 

the King's Tengnts in Capite in Domeſday did not (as is 

Above mention'd) exceed Seven Hundred, and that 

the greateſt part of them held by Inferior Services, as 
Petit-Serjeanty, &c. it will not be reaſonable to ſup- 

poſe there ever cou'd be more than 250 Tenants per 
Baroniam. Which agrees with what appears in the 

Roll about five or ſix Years after. When Writs of Helden 
Summons were ſent to all the barons of England to at- tir. Ho- 
tend the King againſt the Welch, cum Equis & Armis; 


is 3 nor 592. 
Of the Temporal Barons one hundred and thirty 


three, 


Lib. rub, 


in Scac- 
Car. 


Lib, rub, 
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three, and of the Spiritual fifry were ſummon'd ad 
habendum ſervitium ſuum. During the Time that the 
Baronage ſubſiſted wholly upon a Feudal Foot, it is 
obvious that every Man who held per Baroniam Inte- 


grom had a right to be ſummon'd to the great Coun- 


cils of the Nation. But as à great Number of them 
— weary of their Attendance, becauſe of the trou- 

le and expence of their Journies, they were in Pro- 
ceſs of Time negle&ed to be ſummon d. And at laſt 
the Barons of the Antienteſt Foundation, who had the 
greateſt Revenues, and conſequently the greateſt 
Power, were ſtil'd Majores Bavones. For (as has been 
already obſerv'd) the King had a Right ro grant over 
all eſcheated Baronies, but as he was not perhaps 
oblig'd to grant them upon the ſame Services, it was 
frequent to reſerve more burthenſome Services (as e. 
g. a greater Number of Knights, &c upon the new 


Infeoffment, than the firſt Granted had been oblig'd' 


to perform. Which Circumſtance was likewiſe com- 
mon to the Tenants in Capite by Kitightr-Service only, as 
well as to the Tenants per Baroniam. And from hence 
aroſe the difference between the feoda Peteris & Novi 
eeffementi, which are diſtinguiſh'd- in the account of 


the Aid pur file marier, that was granted to Henny II. 


Reginaldus de Warrenni 7. c. de ix 1. & » 5. de Mi- 
< litibus Honoris de Wurmegai. In th l. & Ae. 
* Idemdeber xl. d. de novo feifamento. But in order 
to collect this Aid the better, All the King's Texants in 
Capite, by what Service ſoever, were oblig'd to tranſ- 
mit Certificates into the Exchequer of what Fiefs they 
held, which by a general Name were call'd Charte 
Baronum, tho they were not all Barons, as e. g. Char- 
* ta Albani de Hairun Domino ſuo Excellentiſſimo 
“ Henrico Regi Angliæ Albanus de Hairun— 
« notifico quod in Hertfordſeirà feodum unius Mili- 
* tis de Vereri feoffamento, de Vohis principaliter 
* reneo, & quod de novo feoffamento nichil habeo. 
But it is not only that the new Infeoff'd Barons were 
not ſo rich as thoſe of the antient Date, but the Old 
Barons thinking to aggrandize their Dignity by not 
ſuffering the Grantees of theſe Eſcheated Paronies to 
be ſummon d to Parliament, as Barons indifferently 
with themſelves, did in ſome Parliament (as Mr. Sol- 
den judges) that preceded the Grand Charter, obrain 


a Law, that only the Majores Barones ſhould be ſum- 
mon'd 


On) 
mon'd for the future. But indeed this Inclination of 


the Greater Farons ſhew'd itſelf ſtrongly, during the 
Reign of King John ; in whoſe Great Charter, as 


7 


printed in Matt. Paris, and alſo in the French Copy 


publiſh'd by Monſ. D Herozall, a Clauſe is inſerted to 
this Purpoſe. Ad habendum Commune Concilium 
© Regni, faciemus ſummoneri Archiepiſcopos, Epiſ- 
„ copos, Abbates, Comites, & Majores Farenes Regni 
« ſigillatim per literas noſtras. ” Tho' I think it may 
be here obſerv'd, that this Clauſe is not in chat Char- 
ter of King John, which I have ſeen under the Seal 
of that King in the Cuſtody of the late learned Biſhop 
of Sarum. 1 bn on | 
And this was the firſt Foundation of Beroms by Writ 
(as they are now call'd) tho” it is plain from what 
has been ſaid, that the Writ was not by theſe Laws 


made any ways eſſential to a Barony, but ouly that 


tho' they were arent, they ſhould not have a Right 
of appearing among the Greater Barons, becauſe they 
were not particularly ſummon'd : So that it was not 
their Barmy, but their Right of Voting in Parlia« 
ment that depended upon the Writ. But this Regu- 
lation of the Peerage, or Barons of Parliament, was not 


compleated in the Reign of King John. His Son 


Henry III. (after the entire Defeat of the Barons at the 
Battle of Eveſbam. thereby putting himſelf in a- Con- 
dition to treat the greateſt part of them as Rebels} 
put the finiſhing Hand ro this Regulation, which 
was afterwards obſerv'd by Edward I. and ſome of his 
Succeffors. And here it muſt be obſerv'd; that Heu- 
y HEL did not by his Law propoſe to eſtabliſh a Pre» 
rogative of creating any Perſon a Baron of Parliament 
by his Writ, whether he was a Tenant per Rareniam, or 
not. On the contrary, he left the being or not being 
2 Baron upon the Foot he found it, introducing only 
this Rule for the future, viz. That none of the B. 
vont, or Tenants per Bareniam ſhould have Voice in Par- 
liament, but thoſe only to whom he ſhould direct a 
Writ of Summons; for ſo are the expreſs Words of 


the Manuſcript cited by Camden : ** ie enim (Rex In Britan. 


*©.ſcihcer Henricus III.) poſt magnas perturbationes 
& enormes vexationes inter ipſum Regem, Si- 
moenem de Monteforti & alios Barones motas & ſo- 
* pitas, ſtatuit & ordinavit, quod wnes illi Comites & 
Borones Regni Angliæ, quibus ipſe Rex dignat us oft; Bre- 
5 vis 


} , 


(32) 
t vi Summonitionis dirigere venirent ad Parliamentutf 
« ſuum, & non alii, niſi fortè Dominus Rex alia illa 
brevis eis dirigere voluiſſet. This Law was pro- 
bably made in the Parliament held 49 Henry III. im- 
mediately after the Battle of Eveſham, to which were 
ſummon'd of the Spiritualty no leſs than 36 Priors, 
and 65 Abbots, beſides the Biſhops, five Deans, and the 
Maſter of the Temple, but of the Temporalty not 30— 
by whom the Vanquiſh'd Barons were forfeited, and 
their Lands ſeiz'd into the King's Hands. But this 
Severity did not quiet the Nation, the Sufferers being 
too many to be us d with ſuch Rigor. The diſtreſs'd 


di&tum de Barons again took Arms, and the Year following com- 


Kenelw. 


Rot. cl. 
23. Ed. 1. 
m. 9. dor. 


pell'd the King to agree to 4 more reaſonable Com- 
poſition, by which they were reſtor'd to their Eſtates 
upon the Payment of moderate Fines. And accor- 
dingly we find, in the very next Writs of Summong 
that are extant, a greater Number of Temporal Lords 
ſummon'd, wiz. 12 Earls, and 53 Barons. 

Having in this Manner explain'd what, as I appre- 
hend, gave the firſt Occaſion for the Term of Ba- 
rons by Writ, in order to judge more clearly what 
Operation in Law this Writ could antiently have, it 
muſt be conſider'd, that it could not poſſibly be dis 
rected but to three Sorts of Perſons ; that is, either to 
ſuch as were Tenants in Capite per Baroniam, or to ſuch 
as were only Tenants in Capite by Knight-Service, &c. 
or elſe to ſuch as were not the immediate Tenants of 
the Crown at all. And as to the firſt of theſe, they 
were oblig'd to attend if ſummon'd, and as they were 
already Barons by their Tenure, when they were in 
Parliament, they had undoubtedly in Conſequence of 
their Writs a Right to vote in all Queſtions whatſo- 
ever, . As to the Second, they alſo by Virtue of 
the Oath of Homage, which every Military Tenant 
made to his Lord, were oblig'd to attend when ſum» 
mon'd ; but then, when they were in Parliament, it 
may be doubted, whether they had more than à deli- 
berative Voice of Councellors, or, as it is now ex- 
preſs d, whether they were more than as Aſſiſtants to 
the Houſe of Lords. And as to the third, they wert 


not by Law oblig'd to obey the] Writ; but yet if 


they voluntarily choſe to attend, they, like the ſe- 
cond, were in all Probability no otherwiſe than as A. 
frſtants to the Houſe. | hy 


3B) 3 
As to the firſt of theſe three Sorts of Perſons, the 
Queſtion is not ſo much, whether they were not, af- 
ter the Receipt of their Writ, intituled to all the Pri- 
vileges of Parliamentary Barons, as whether . there 
were in Fact, from the Time of Edward I's Acceſſion, 
any Perſons who were Tenants per Bareniam, and yet 
had not a Right to demand a Writ of Summons to 
Parliament. | £/ſynge in his Manner of holding Par- 
harfients does obſerve (and truly) that it appears by 
the Inquiſit ones poſt mortem, remaining in the Tower, 
that very much Land was antiently held per Bareniam, 
by Perſons who were never ſummon'd to Parliament; 
but his Remark, that they were therefore never. re- 


2 49. 


puted Baring, is not well founded, as appears from tbe 


above · cited Caſes of Sir Ralph de Everden, and Theobald 
de Bordmer, and the Cornwall; of Shropſhire, of whom Sir 
Harry Spelman obſerves; that they were Unparliamen- 
tary Barons: Sed Villa Burford in Com. Salop. re- 
peritur per Inquiſitionem capt.” anno 40 Ed. III. te- 


In Glef. 


„ geri de Nege ad inveniend' quinque homines pro 


1 Exercitu Wallie & per Servitium Bareniæ, dicuntur- 
que inde Domini ejus Barenes de Burforil ; fed: tame 
« in Parliamenta non prodeunt. I think it needleſs 
to add any more, but from what has been ſaid an An- 
ſwer may be given to Juſtice Dedderiage's QbjeQion, 
wiz. that ſuch Manors as are Tenure per 1 Being 
alien d to Common Perſons, do not ponents the Pur- 
chaſers; for the Purchaſers were in Fact Barons 7 Te- 
nure, ſince no one can doubt, but that their Heirs 
muſt haye paid Relief, Cc. as ſuch, but then they had 
no Right of coming to Parliament, unleſs they were 
ſummon d by ſpecial Writ, in Virtue of the above= 
mention'd Laws of King John and. Henry III. And the 
obvious Reaſon, why, in a few Years after Henry III. 
we hear no more of theſe _— Barons, is, 
becauſe that thoſe of them, who had not Intereſt ſuf. 
ficient to be ſummon d to Parliament as.Barons,.(wiſely 
preferring a Sh are in the Legiſlature of their Country 
to the empty Title of a Lord without it,) choſe ra- 
ther to mix themſelves ſilently with the other Com- 
moners of their reſpective Counties, thereby hoping, 
when the Knowledge of their Tenure was fometlüng 
loſt, to get into Parliament in the Houſe of Com- 
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During the firſt Period of Time therefore all Peer- 

{ ages Or Baronie were Feudal ; and even the Officiary 

Titles, as of Lord High-Steward, Earl Marſhal of 

England, Cc. tho' by Dedderidge they are reckoned to 

be of a Species by themſe}ves, were alſo Feudal. Nor 

is there any Inſtance of any Perſon's being ſummon d 

to Parliament, and acting as a Lord of Parliament, as 

Fligh-Steward,” or Marſhal 2 but thoſe Offices 

were always either annex d (when they were Here- 

ditary) to Fiefs, or elſe were beſtow'd on Perſons who 

were Tenants of the Crown per Baroniam, and might 

therefore have been ſummon'd to Parliament, tho' they 

had never had thoſe Offices. As for Inſtance, the 

4 Inſt. Office of High-Steward was, as my Lord Coke fays, an- 

nex'd to the Barony of Hinckley, which was parcel of 

the County of Leice ſter; that is, as he explains it, the 

County and Barony were held by the further Service of 

executing the Office of High-Steward of England; 

: as appears from a Manuſcript which he mentions, tho 

Bibl. Cot. he quotes nothing out of it, intituled, Officium calli 

ſub Effi. Angliz ; the Paſſage to which he refers, I ſuppoſe, is 

Veſp.B.7. this, Modus quo modo & quam Officio uti debet, 

fol. 99. b.“ ut tenetur per Servitium & per Sacramentum Homagii, 

| i & fidelitatis ſuæ talis eſt. 

1 Having in this Manner explain'd that firſt Condition 

( of Men, whom the King had an undoubted Power 

to ſummon to his Parliament, and who, when they 

appear'd, enjoy d all the Rights of Parliamentary Bs- 

rons ; it follows in order to ſpeak of thoſe, who, 

tho' they were not Barons by Tenure, yet by reaſon of 
their being Tenants in Capite by Knight Service, were ob- | 
lig'd to attend, when ſummon'd : But as the Preten- 
5 fions of theſe Perſons to the full Rights of Peerage, 
[| are founded upon the ſame Bottom with thoſe orher 
* Perfons, who', tho' they were ſummon' d, were yet 
1 under no Obligatien to appear, unleſs they volun- 
tarily thought fit ſo to do; it may perhaps ſhorten this 

if Diſcourſe, if we conſider them both together. 


[ 
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[| | It being agreed, that our Nobility not only fit in 
4 the Houſe of Lords as Barons, but alſo that none but 
4 Barons have a Right to ſit and vote there; and the 
4 Perſons| we now ſpeak of, not being Barons by Tenure, 
| it follows, that they can only be ſo in Virtue of the 

Writ thar ſummons them thither ; for as to the Ba- 

Wil rons by Patent, it will be neceſſary to ſpeak of m_ 
Y 


(35) 
by themſelves. But that the Reader may the better 
judge how the Writ can operate ſo far as to give che 
Perſons ſummon'd by it the Right of Barons to them 
and their Heirs, it will be proper here to inſert the 
Writ itſelf. Rex, &c. N. de N. Chivalier, Quia de 
« adviſamento & aſſenſu concilii noſtri pro quibuſ- 
« dam arduis & urgentibus negotiis ſtatum & defenſio- 
© nem Regni noftri Angliæ concernentibus, quoddam | 
« Parliamentum noſtrum apud Weſtmon' die bl 
66 proximo futuro teneri ordinavimus, & 1 
« ibidem vobiſcum, ac cum Prælatis, Magnatibus & | 
„ Proceribus dicti Regni noſtri colloquium habere & 
« tractatum: Vobis in fide & Ligeancii quibus nobis 
« renemini, firmiter injungendo mandamus, quòd con- 
« ſideratis diftorum Negotiorum arduitate, & peri- 
* culis imminentibus, ceſſante excuſatione quacunque, 
* diftis die & loco perſonalicer interſitis nobiſcum, ac 
cum Prælatis, Magnatibus ac proceribus ſupradictis, 
** ſuper diftis Negorys tractaturi, veſtrumque conſi- 
“ hum impenſuri, & hoc, ſicut nos & honorem no- 
* ſtrum, ac expeditionem negotiorum prædictorum di- 
| * ligitis, nullatenus omittatis. Teſte, &c. 
| It has been already mention'd to have been Sir Z4- 
ward Coke's Opinion, that a Peerage was gain'd to a Man 
and his Heirs, by his being ſummon'd by (or at moſt 
, once appearing in Obedience to) this Writ. Con- 
formable to which Doctrine, Mr. Juſtice Dodderidge'in 
. his Treatiſe of Nobility puts theſe Queſtions. 1. Whe- P 914 
f ther a Barony, upon a Man's being once ſummon'd 


by Writ, does deſcend from the Anceſtor to the 

* Heir — And then if to the Heir Female - 

- And then if to the Husband of ſuch Heir Female, 
, during her Life - All which he reſolves in the 
r Affirmative; but for ſuch Reaſons as (I own) I think 
t do no ways anſwer the Character of the Man's Learn- 
j- ing. I hope the Reader will forgive me, if, not- 
is withſtanding the current Opinion to the contrary, I 
mention ſome Conſiderations which perhaps may make 


n him doubt, whether (till within theſe few Years paſs d) 
it the Law was ſo or not. | 
e And firſt, as to the Inheritance in the Honor that 
, is ſuppos'd to be gained by it, let any Man but look 
1e into the Writ (that can conſtrue it) and he will find 
2 it to be entirely perſonal to the Man to whom it is 
m directed, and that it is fo far from creating a Barony to 


Jy P 2 him 


Aburga- 


12 Rep. 
50. Ld. 


veny's 
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him and his Heirs, that neither the Words Barn Boe 
rony, nor Heirs, are to be found in it. It is agreed, that 


the King cannot by his Letters Patents create any Man 
a Baron or Peer, either for Life, in Tail, or in Fee 
Simple, without expreſs Words of Creation in the 
Patents for that Purpoſe, Beyond which, in all the 
Patents that have paſs'd ſince the 2<th of Hen. VIII. 
there is not only a ſpecial Clauſe inſerted for the cre- 
ating the Patentees Barons, &c · but alſo for enablin 

them and their Heirs (according as the Limitation is 

to hold and poſſeſs a Seat and Place in Parliament. 
It may not perhaps be unreaſonable to think, that it 
ſeems equally neceſſary, that ſpecial Words of Crea» 
tion ought ſikewiſe to be inſerted in the Writ, or 
that orherwiſe the Writ cannot operate ſo as to create 
a Baron: Such as for Inſtance was praQtis'd in the Caſe 
of Sir Henry de Bromflete, wilo being ſummon'd to Par- 


liament 27 Hen. VI. this Clauſe was inſerted into his 


Writ ; © Volumus enim vos & Heredes veſtros Maſ- 
* culos de Corpore yeſtro legitimè exeuntes Barones 
de Veſcy, exiſtere. Now as this Writ has giyen 
great Surprize to many Perſons, by reaſon of its bein 

the only Writ in which ſuch a Clauſe is to be found, 
I ſhall make ſome Obſervations upon. it. It has been 
already ſaid, that about the 49th or 5oth of Hen. III. 
a Law was made (and the above-mention'd Paſſage 
out of Cambden's Manuſcript is quoted by my Lord 
Coke as an A& of Parliament now in Force) by which 
it was enacted, that none of the Fenents per Barom am, 
Or Barons, Who had alla Right to be fummon'd before, 
ſhould for the future have Voice in Parliament, but 
only thoſe that. ſhould be ſummon'd by the King's 
ſpecial Writ, The Conſequence of which was, that 
the neglefted Barone Mingres ſoon mingled themſelves 
with the other Commons of their ſeveral Counties, and 
the Term Baron in proceſs of time came to be appro» 
priated only to thoſe Majores Barones, who were con- 
ſtantly ſummon'd to Parliament, but yet the Tenure 
of the negleQed Barons ſtill ſubſiſted. The Peerage 
of this very Sir Heury de Bromeflzet is an Inſtance 
and Proof of it, ſince he was one of thoſe who 
held per Baroniam, but had been neglected to be ſum- 
mon'd to Parliament, as appears by the Title of Yeſci, 
which he aſſum'd. For Ive de Veſci was one of the Ba. 


ren who were Inſtituted at the Conqueſt, and yu 


| 
| 
4 


4 (37) 
had married the Daughter and ſole Heireſs of E. 

Tyſon a Saxon, who was the Son and Heir of Gilbert - 

Tyſon who was kilrd on Hereld's Side, in the Battle Dugd. 
againſt Viliam the Conqueror, by which Means he Baron. 
became poſſeſs d of thoſe Lands that were afterwards Vol. 1. 
(upon the additional Services being impos'd) known p. 89. 

by the Name of the Baronies of Alnwicke in Northum- 

berland and Melton in Yorkſbire. Now by the Genea- 

logy of the Y-ſcy's, it appears that the Lands and Ho- 

nors of that Family by Female Heirs came to veſt in 

one Gilbert de Aten; And Sir Henry de bromficte was the Vol. 2. 
Son and Heir of Margaret, Daughter and Heir of Ana- p. 234- 
ſtaſia the Wife of Sir John Saint Jobn, Knight, who was 
Daughter and Heir of Wiliaw de Aton, the Son and 

Heir of Gilbert de Aton laſt mention'd. Which Gilbert 

and Wilieom de Aten had indeed been both but not 
conſtantly) ſummon d to Parliament, viz. Gilbert was 
ſummon' d to the Parliaments held 18th of Ed. II. to Rot. clauſ. 
the iſt of Edward III. and to the 16ch of Edward the 18 Ed. 2. 
Third, and William was only ſummon'd to the Parlia- dor. m. 
ment held 449. Edward III. and never ſummon'd to 21 idem 
any other Parliaments ; Now Sir Harry de Bromflete 1 Ed. 3. 
dy'd in the 8th of Edward the Fourth, ſeiz'd (as it p. 1. dor. 
appears by the Inquiſitions taken) of the above- men- m. z. idem 
tion'd Lordſhip or Barony of Malten. As this Writ has 16 Ed. 3. 
been hitherto generally ſuppos'd to have been an Ori- p. 2. dor. 
ginal Creation of a new Barony, I hope this digreſſion m. 38. 
will be excuſed, in order to ſhow that no Barony at Rot.clauC. 
all was created by it, but that it was only an Exerciſe 45 Ed. 3. 
of that Power, which (as is before ſaid) the King had dor. m. 3. 
of calling any Tenant per Baroniam whatſoever to the 

Houſe 81 Lords. 

2. It is a known Rule in Law that the King's Grant pioud. 
cannot enure to two Intents, eſpecially when one of 333-4. 
them is clearly expreſ d and the other is not. Now Cok. 1 
if this Writ of Summons does create any Perſon a Rep. 48- 
Baron or Peer, it operates by way of Grant, which muſt 32 
be by the Implication of an Intent, which is not only 


not expreſs'd, but which is alſo perfectly foreign to 3 Rep. 73. 


that which is, and which therefore (at leaſt in * * ON 
Thing but this Writ) cou'd be in Law only intended. 
For the Intention of the King clearly expreſs'd in the 
Writ is not to create the Perſon ſummon'd a Baron, 
but only to conſult and treat with him concerning the 
Affairs of the Nation, which certainly may be oo 
withour 


(33), 


without his being a Baron. © Vobiſcum (by which 

the Perſon ſummon'd ſeems to be expreſly 9 

from the Prelates and Barons that follow) Et cum 
© Przlatis, Magnatibus, &. colloquium habere & 
* tratatum. Theſe are the Words of the Writ, and 

FT muſt own that I do not comprehend what Magick 

there is in them, to make them perform what no Man 

will pretend to ſay they ſignify. And as to the other 

Clauſe by which the Perſon is ſummon'd to be Per- 
ſonally preſent with the King and Lords, diftis die 

* & loco perſonaliter intecfiris nobiſcum & cum Pre-' 

& latis, &. veſtrumque conſilium impenſur* . 

The Reader muſt Judge if there is any more force in 

that than there is in the laſt. Nor is there any Thing 

more in it than what the Judges, c. are commanded 

and actually do every Parliament, for they as well as 

5 the Barons or Peers are conſtantly ſummon'd ad confilium 
impendend', Not that I imagine the Judges, (who are 

agreed to be only ſummon'd as Aſſiſtants to the 

Houle ;) to be Barons of Parliament; but only that 

thoſe who think other Perſons fummon'd by Writ, to 

have been antiently conſider'd as Barons of Parliament, 

wou'd reflect and determine with themſelves, which 

part of the Writ it is that made them ſo. For if it 

i was the firſt part of the Writ, that runs, Yohiſcum ac 
Fl | cum Prelatis, Magnatibus & Proceribus, &c. that cre» 
4 ated them Barons ; How comes it that the Judges are 
11 not likewiſe Barons ? Since in the 39th of Henry VI. 
| | 12th of Edward IV. 22d of Edward IV. and indeed in 

| 


"_ 
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almoſt all their Writs of Summons to Parliament that 
Clauſe is inſerted. And as to the ſecond Clauſe, that 
runs, Quod &. perſonaliter interſitis, &c. that alſo 
if is common to the Judges, as well as the Barons.  My- 
..- 4 Inſt. 10. Lord Coke does in ſeveral Places obſerve, that the Writ 
"1k & alibi, of Summons to Parliament is unalterable, otherwiſe 

| than by Authority of Parliament, tho' (perhaps if it 

| was worth while) it might be ſhown that till within 
this laſt two hundred and fifty Years, there ſcarcely 

14 ever was two of them together alike. And indeed 
it he himſelf upon another Occaſion does ſeem to be 
| ſenſible of it. For he ſays, that one of the Differences 
1 between the Writs to the Lords and the Writs to the 
Thi Judges, was that, that to the Lords did run, Q 
| | 4 Inſt. 4. interſivis nobiſcum ac cum cateris Prelatis, Magnatibut, 
14 * &c. and was peculiar to the Lords, the Judges be- | 
| [ : 1ng 


(39) 

ing only ſummon'd, © Quod interſitis nobiſtum ac cam 

* ceteris de Concilio noſtro; and yer that Word ceteris is 

not in the Writ, which in the Lord Aburgaveny's Caſe 12 Rep. | 

he himſelf commends as excellently well drawn. But | 

however, if it be this ſecond Clauſe that creates them 1 

Barons, why then in the 24th of Edward the 3d, i. Ve. ſum- 

liam de Shareſball and Twelve other Perſons, of whom mon. ad 

Four were but Serjeants av Law, were created Barons; Parliam. | 

for their Writ, dire&ly contrary to my Lord Coke's | 

Aſſertion, runs in that Stile which he ſays is peculiar 1 
[ 
ö 


to the Lords of Parliament. Others have thought that | 
the putting in or leaving out of the word cæteris was the | 
peculiar Mark of Diſtinction. And yet in the 25th of Rot. clauſ- 


| | 
Edward the Firſt, the Judges were ſummon'd by dire&- 25 Ed. 1. 
| ly the ſame Writ that che Barons of Parliament were. dor. 

) And on the other hand, by a Writ of Prorogation in 

; the 33d Year of Edward the Firſt, as alſo by a follow- 

3 ing Writ of Summons in the ſame Year Cc. it appears 

that the Biſhops and Temporal Lords were ſummon'd Rot clauſ. 
˖ by Writs that ran © Quod—interſitis nobiſcum ac 33 Ed. 1. 
0 * cum c#teris de Concilio noſtro. But to conclude m. 9. 10. 
f this Point, I ſhall only add ſome few Inſtances in ſe- 

n veral Reigns of the Judges and Baron, of Parliament 

r being ſummon'd by the very ſame Writs. In the 1ſt 

ic of Edward II. after the Writs to the Barons, the ſame Rot clauſ. 
» Writs follow to above thirty other Perſons as Aſi 1 Ed. 2. 
e ſtants, with this difference only, that the Words * in dor. m. 
. « Fide & Homagio, (as at this Day they are conſtantly 11. 

n done) are left out, and the Note at the end of ir is 

it remarkable. Nota quod in hic ſummonitione Ju- 

it ſtitiarii ac alii de concilio Domini Regis, intermixti 

o tunc cum Baronibus. And likewiſe in the 5, 8, 

y- 9, 11, 12, 13, 14th of Edward II. the fame Writs are 

it directed to both Judges and Barons, fo likewiſe in the 

ſe 2, J, 4, 5, 6, 11th, &. of Edward III. the fame Writs 

it are directed to both Judges and Baron; ; I cou'd add ma- 

in ny more Inſtances, but I think it needleſs. And now 

y if the Direction of the Writ created Barons, theſe 

d Gentlemen were all made ſuch, yer the ſame Men 

5e were at other Times ſummon'd as the Judges now are 

es to be, but as de concilio Regis in Parliamento. It is true 

he however, that from the 47th of Edward III the Wrirs 

— to the Barons and Judges have been generally different, 

wm tho' ſometimes they have been the ſame. Bur then 

e- the difference is ſo ſmall as to Words of Creation, that 


ny I be. 
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T believe it wou'd be very difficult for any Man to ſhow 
how one ſhou'd create a Peer or Beren, and the other 
ſhon'd not. And from the Inſtances I have mention'd; 
I think it appears that the Boron: is perfectly diſtin 

from the Writ of Summons, for if it is not, why are 
not thoſe Perſons rank'd among the Barons. Since no 
reaſon can be given, why the ſame Writ ſhou'd make 
one Man Baron and not another. h 
3. It has been already obſery'd that my Lord Coky 
affirms, that if the King does by Writ ſummon a Lay. 
man to the Houſe of Lords, he cannot refuſe the Ser. 
vice. But that if he call'd an Abbot, or any other 


Regular, he cou'd refuſe to ſerve unleſs he held per 
Baroniam. But yet the reaſon of the Law ſeems to be 


the ſame in the Caſe of a Lay-man, as of an Abbot, 
r. For every Writ Mandatory, as a Writ of Sum- 
mons to Parliament is, ſuppoſes the Perfon to whom 
it is directed, to be under an Obligation to obey it. 
I am ſenſible that it may here be objeRed, there is no 


fear of any Man's Diſobedience, and in Modern Pra. 


Etice it is certainly true. But then it is as true that 
the Law is not founded upon Modern Uſage, but up- 
on antient Cuſtom, when Men were not ſo Ambitious 
of being Barons as they now are, but were often upon 
their own requeſt diſcharg'd from any Service of that 


Nature. And therefore if a Lay-man who holds not 


per Baroniam, be as much at liberty to refuſe his At- 


| tendance as a Regular, it follows that the direction of 


a Writ to him, does not make either him or his Heirs 
Barons, or Lords of Parliament. It is true, that if a 
Man accepts of a Pattent by which he is created a 
Baren, he by his own Voluntary Acceptance becomes 
oblig'd for the future to attend in Obedience to all 
Writs that ſhall be dire&ed to bim. But what makes 
this Obſervation ſomething ſtronger. is, that every 
Lord who being ſummon'd, abſents himſelf without 
the King's leave is liable to be Fin'd, which it is un- 
reaſonable to ſuppoſe he can be, unleſs he be under a 
Legal Obligation to obey the Writ. The only rea- 
fon my Lord Coke gives, for a Regular's not _ 
oblig'd to obey the Writ is, becauſe he does not hol 

per Baroniam, which ſeems to be equally ffrong in the 
Caſe of a Lay-man. The Abbot of St. Fames's Ner- 


tit. of Ho- thampton being ſummon'd in the Twelfth of Edward 


nor. 


the nd, Petition'd to be diſchargd upon a ſug- 
| | 4 __ geſtion 


| (41) 


teien that he was not a Tenant ger bareniam, this Is 
ords are, Non tenet per Baroniam net de Rege in Ca- 
© pite ſed tantum in puram & perpetuam Eſeemaſy- 
© nam, & nec ipſe Abbas nec Predeceſſores ſui fuerunt 
« ad Parliamentum citati hucuſque. Unde petit Reme- F 
« dium & habuit.” Bur here it — be obſerv d that 
this Paſſage juſtifies what I before ſaid, that not only | 
the Tenants per Baromiam, but alſo the other Tenants in | 
Capite, &c. were oblig d to attend in Parliament when 1 
ſummon d. And therefore this Abbot excuſes Himſelf | 
as well upon the account of Nul tenure en chief, as Nul 
tenure per Baroni. Again in the 26th Lear of Zdw: III. 
oe Abbot of Leiceſter was by Patent under the great 

eal upon his Petition and Suggeſtion that he was not 
a Tenant per Bareniam, diſcharg'd from all Attendance 
in Parliament. The Patent is, per Peritionem de Par- 
| iamento. And firſt recites as follows, Supplicavit Rot. Patt. 

* nobis Abbas de Leiceſtrià ut cum -aliqua ter- 26 Ed. 3. 

© ras vel tenementa de nobis per Baroniam, ſen alio p. 2 m. 
f modo non teneat per quod ad Parliamenta ſeu conſi - 22. 


, lia noſtra venire teneatur——Nolentes ipſam Ab- 
: « batemn indebit? fic Vexari, conceſſimus quod idem 
W „ Abbas, &. de veniendo ad Parliamentum, &c. qui- 
8 « eti ſint & exonerati in perpetuum. Now theſe 

two Perſons being upon this only account diſcharg'd 
* 


- from their Attendance in Parliament, and the obli- 
” ging them to attend being ſtyfd an undue Vexation, be- 
of cauſe they did not hold per Baroniam, ſeems in ſome 
10 meaſure to be a Proof (the reaſon in both Caſes being 


the ſame) that neither a Lay nor Religious Perſon are 


; oblig d to attend in Obedience to the Writ, unleſs 
* they are Tenants per Baroniam. Bur further this Pa- 
ll tent to the Abbot of Leicefter, ſhows how there came 
* to be ſo many Clergy ſummon d to the Parliament of 
ry the 49th of Hen. III. as are before - mention d, and yer 


— not above one third of them either then or afterwards 
a were really Barons of Parliament. Tr is before faid, 
wy that thoſe who were not Tenants per Baroniam, or b 
* 8 &c. might tefuſe to attend, unleſs they 
Voluntarily thought fit ſo to do. * accordingly 
"5 follows in this Patent, by way of reaſon why the 
7 then ſummons of the Predeceſſor of the Abpot of Lej= 
Io _— ſhou'd 28 * 745 —_— 
ſummon d. Quo anno (ſcil 49. H. 3.) omnes 
— * bates & Priores R nt noſtri Knghe 14 Fate 
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viſe. 
Purbeck 
Caſe. 
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tum ejuſdem Proavi.noſtri tunc tentum -voluntarie 


„ . 


© ſummoniti fuerunt. | A 

4. But that the Reader may the better judge, how 
far the Direction of a Writ of Sammons to any Man 
who was not a Tenant per Baroniam, cou'd be thought 
to create him a baron of Parliament, either for Life, 
or. to him and his Heirs, Cc. I ſhall mention a few 


Particulars that appear upon view of the Writs of 


[Summons that are extant. If it be true that every 


Man (tho' he be not a Baren either by Tenure or 
Patent) ought upon the receipt of his Writ to enjoy 
the Dignity. and Honor of a baren; How is it that 
ſo many Abbots and Priors as were ſummon'd 499. 
Henry III. were never reckoned among the Spiritual 
Barons! Nor can I think it a ſufficient Anſwer to ſay, 


that tho' they were Barons, yet as Yelenti.non fit Injuria, 


their Baronics were by their own Conſent defeated and 
taken away ſince according to a late Reſolution of 
the Houſe of Lords, tho' a Peerage may be forfeited, it 
cannot by any other Act whatſoever (but an Act of 
Parliament) be either ſurrendred, defeated or extin- 

uiſh'd, But I ſkall not inſiſt upon what was done 
.during the moſt confus'd part of Henry the Third's 


Rot.clauſ;Reign. In the 18th of EAward II. Writs were di- 
18 Ed. 2. . reed to the Arch- Deacon of Northampton, and to the 


dor. 5. 


Dean of the Arches London, &c. who therefore ac- 
.cording to this Rule, ought to have been reckoned 
among the Spiritual Barons of the Kingdom, tho' no 
Writs were for ought appears ever directed to them 
afterwards. The like Inſtances might be given in the 
Caſes of Guardians of the Spiritualities of Vacant Bi- 
ſhopricks, Vicars General, &c. who have been frequent- 
ly. ſummon'd to Parliament by theſe creating Writs, 
without its being ever ſuſpected that they were there- 
by created Barons, either for Life or otherwiſe. ._ . 

But my Lord C. J Coke further informs us, that eve- 
ry Temporal Lord who Sits in the Houſe, ought ex de- 
bito Juſtitiæ to have a Writ of Summons directed to 
-bim every Parliament. Nor can they therefore by 
Law, either with or without their Conſents be ever 
left out of the Liſts of Summons. And the Lords 
have in all Ages reſented any Omiſſion of that Nature 


as the higheſt Breach of their Privileges. As in the 


Year 1255. the Barons refus'd to grant any Aid, or to 


tranſact any Buſineſs, becauſe all the Barons were not 


ſum- 
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ſummon'd according to the Tenor of Magna Charta. Matth. 
„ Quod omnes tunc temporis non fuerunt juxtà terio- Paris. 
„ rem Magne Chartæ ſuæ vocati. Et Ideo fine Pati- 

« bus ſuis tunc abſentibus, nullum voluerunt tunc re- 
ſponſum date vel Auxilium concedere vel præſtare?“ 
And it was frequent in ſubſequent Parliaments, Fo 
prorogue or adjourn for ſome ſhort Time at the be- 
ginning of a Seſſion, in order to give Time to ſuch 
Members of either Houſe as were abſent to arrive, 
before they wou'd enter into any Buſineſs. I think I 
need not quote Precedents for what is ſo generally _ 
known. Every Reader will- doubtleſs believe it Na. 

tural that each Houſe ſhou'd concern itſelf for its 
own Members; but what is more, the Commons - 
when they have thought the Houle of Lords too thin, 

tho” the Peers acquieſc'd themſel ves, have yet refus'd © 

to proceed on Buſineſs, till all thoſe Writs of Sum- 
mons which of Right ought to have been ſent to the 
Lords, were actually Iſſued. As. for Inſtance in the Rot. Parl. 
zoth of Richard II. The Commons before they wou'd 20 Ric. 
enter upon the Buſineſs propos'd to them by the 2. n. 8. 
Chancellor in the King's Name, Petition'd that all the 

Abſent Biſhops and Lords might be ſent for to Parlia- 
ment. And of later Times, in the Caſes of the Earls 

of Arundel and Briſtol, upon their Confinement, the Ruſhw. 
Houſe of Lords adjourn'd themſelves from Day to Coll. 
Day, with a Reſolution not to enter upon any Buſi- 

nel. till they had Satisfaction in relation to thoſe two 
Peers, Now if it be admitted for Truth, that the Di- 

rection of a Writ of Summons to any Perſon creates 

him a Peer to him and his Heirs, and that every Peer 

has a Right to demand a Writ of Summons to every 
Parliament ; it follows, that every Man to whom ſuch 

a Writ was ever ditected, was thereby created a Baron 

to him and his Heirs, who had conſequently a Right 

to demand their. Writs of Summons. And yet if the 

Liſts of the Names of thoſe who have been ſummon'd 

to Parliament be conſider'd ; it will not be very eaſy 

to conceive how the Notion of a Writ's creating a 

Peerage in Fee ever came into the World. For from 

the 49th of Henry III. to the 23d of Edward IV. (from 

which Time the Summons have been more regular) 

not fewer than 98 Lay-men have been ſummon'd to 
Parliament one ſingle Time, by the very ſame Writs 

y which the Earls and the other undoubted Barons 
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 - 
were ſummon' d, and yet neither themſelves nor any of 
their Name or Poſterity, were ever afterwards ſum. 
mon'd to any Parliament or Great Council. Now is it 
poſſible, if theſe Gentlemen had by their being Gap | 
once ſummon' d gain'd a Peerage in Fee, that the Houſe 
of Lords, fo juſtly Jealous of irs Liberties, and fo 
conſtantly ready to vindicate the Rights of any one 
of its injur'd Members, ſhould paſs over in Silence 
the Gmiſſton in all future Writs of Summons of ſo 
many rightful Baron? And is it conceivable, that ſo 
many Barons and their reſpective Heirs ſhould never 
complain of ſuch an Injury, nor ever put in a Claim 
to their Unextivguiſhable Baronies? What therefore can 
be concluded from ſuch Facts? If cheir Writs 
did not create them Barons, they could only be ſum- 
mon'd as Aſſiſtants to the Houſe of Lords, and as de 
Contilio Regis in Parliamento, | 

But here it will be uſeful to recolle& what has been 


before obſerv'd, wiz. That the whole of Parliamentary 


Buſineſs may be reduc'd under the two general Heads 
of Advice and Conſent. Every Tenant by Knight-Serwice 
as well as per Baroniam, did owe Homage to the Lord 
of whom he held his Lands; and the Oath of Homage 
did comprehend in it, that the Tenant was obliged 
to give' to his Lord the beſt Counſel and Advice he way 
able, and alſo that he ſhould keep ſecret all ſuch Coun- 
ſels as ſhould be communicated to him, which by the 
Way is one Reaſon why all E were Originally Maſ- 
culine, and could not deſcend to che Heirs Female. 
Hoc autem notandum eſt, quod licet filiæ, ut Maſ. 
culi, Patribus ſuccedant, Legibus tamen a Succeſ- 


{© fione feudi removentur. Of which Law Zaſius, 


a very conſiderable Feudal Writer, affirms the Reafon 
to be, that by Intendment of Law a Woman was in- 
capable of keeping a Secret, and therefore could not 
ſucceed to a Ficf. Now the Tenants in Capite of the 
Crown, who were oblig'd to ſwear Homage, were 
either Tenants per Comitatum, Baroniam, e. or by 
Rnight-Serwice, and who, by Virtue of their Homage, 
(as is before ſaid) were equally oblig'd to attend when 
ſummon'd to Parliament : The Difference therefore 
that there was between them aroſe from the Difference 
of their Tenure; and as they could not be Peers to each 
other, by reaſon that they were not per idem Servitium , 
Cenyaſſali, it ſeems reaſonable to conclude, -= Sw 4 
ine 
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Boſineſs and Rights in Parliament were different. In 
Matters of meer Advice to the King, the Tenants per 
Baroniam and by Knight-Serwyice might act indifferently 
together, bur when any thing was demanded of rhe 
Barons properly ſuch, I cannot but think the Tenants by 
Ruig he- Service ated only as Council to the King, to 
adviſe him in the Management of his Affairs; ſince 
ic ſeems to be abſurd ro imagine, that in Caſes like 
that of 13 Ed. III. when the Barons granted the 7 
of the Grain, &c. growing upon the Demeſne of their 
Baremies, the Barons would ſuffer the King to call b7 
Writ a Poſſe of Tenants by Knight-Service, or other 
Perſons who were no ways concern'd in the Payment, 
to vote a Tax upon others, who held per Baroniam. 

In other Affairs likewiſe which might be mention'd, 
wherein the Barons ated as the Regalis Curia Regis An- 
gliæ, it ſeems reaſonable to believe, that thoſe Te- 
nants by Knight-Service only, &c. who by Writ 
were ſummon'd to Parliament, were conſider'd only 
(as the Jadges at this Day are) as Counſellors to the 
King and Barons, If what I have now ſaid be thought 
true, in relation to the Tenants by Knight-Service 
who were oblig'd to attend when ſummon'd, it is 
much more fo, in relation to the third Species of 
Men, who could only be Poluntarie ſummeniti. But be- 
fore I proceed any further, I ſhall ſhorcly examine 
whether the Facts of Parliamentary Hiſtory will an- 
ſwer to this Notion. | 

And firſt, to reflect only upon what has been altea- 
dy ſaid ; This ſeems to be the only ny of accounting 
for the Barons or Lords having never taken Exceptions 
to the King's ſummoning ſo gieat a Number of Men 
only once to ſerve in Parliament, and then omitring 
them and ther Heirs for ever after: Which it is im- 

ſible ſhould not have been done, had rhe Perſons 

ummon'd been thereby really created Barons. But 
upon Conſideration of the Liſts of Summons this fur- 
ther Remark may be made, that theſe Perſons were 
always treated exactly in the ſame manner as the 
Jadges and Serjeants were, who were yet never ſuſ- 
pefted by Virtue of their Writs to have been created 
Barns, And as to them every one knows, that they 
were never antiently either regularly or conſtantly. 
ſummon'd ; the King always, by ſpecial Writs, ſum- 
moning only ſuch and ſo many of them, whoſe _ 
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ſel and Advice he thought fit to uſe. And therefore 
ir ſometimes happen'd, that if the King had no great 
Opinion of their Capacities, or thought the Advice 
of other People might be more uſeful to his Affairs, 
he would negle& them all. As for Inſtance, Edw. I. 
in the 28th Year of his Reign, tho' he did not negle& 
his Judges, yet Writs were directed to the two Uni- 
verſities, commanding them to ſend ſome of their beſt 
Civilians to adviſe the King in Parliament; Rex, &c. 
Cancellar' & Univerſitat' Oxon' Vobis mandamus, 
„ &c. Quod quatuer vel quinque de diſcretioribus & 
in jure ſcripto magis expertis Univerſitat' prædict 
« ad Parliamentum noſtrum apud Lincoln' -mittatis, 
* &c. But however, as the Judges and thoſe other 
Perfons, who were ſummon'd only as Aſſiſtants to 
the King and Lords in Parliament, never pretended, 
that, becauſe the ſame Writs were ſometimes directed 
to them as to the Barons, therefore they were thereby 
created Barons: The Lords never concern'd themſelves 
at their being (according to the King's Pleaſure) ſome- 
times ſummon'd to Parliament, and at other times to- 
tally left out; ſince as thoſe Men, by not _ actu- 
ally Barons, had not a Right of Voting among them in 
Matters of Conſent, (as e.g. in Grants of Aids, Alte- 
rations of Laws, c) the Lords were no ways in- 
tereſted, and therefore could not attempt to inter- 
poſe in reJatiou to ſuch Perfons as the King-thought 
fit to ſummon, to adviſe and conſult with, as to his 
granting or not granting the Royal Aſſent to any 
thing that might be propos d to him in Parliament. 

Now if we ſee other Perſons ſummon'd in the ſame 
manner as the Judges were, or if poſſible in a worſe, 
that is, at the diſtance of ſeveral Years, and ſeveral 
Parliaments one time from the other, and this without 
any Complaint of their being thus either ſummon'd or 
left out, is it not reaſonable to conclude, that their 
Buſineſs likewiſe in Parliament was only as Aſſiſtants, 
in the ſame manner as the Judges are by all aJlow'd 
to be? For during the ſame Period of time which we 


Jaſt mention'd, that is from 49 Hen. III. to 23 Ed. IV. 
there were no leſs than fifty Perſons ſummon'd in that 
manner by general Writs, and their Names lifted (as 
frequently the Names of the Judges were) among the 
Temporal Baron: : As for Example, William de Alde- 

_ many other Perſons 


who 


burghe, Nickolas de Stapleton, 


: (47) 
Wh might be nam'd, were ſummon'd to ſeveral Pat- 

liaments, by ſpecial Writs, not immediately ſucceed- 

ing each other, but at a Diſtance of Years, during 

which many Parliaments had interven'd, to which nei- 

ther of them had been ſummon'd, and then at laſt to- 

tally left out, and none of their Poſterity have been 

ever ſummon'd ſince. William de Aldeburghe was ſum- 

mon'd to the Parliaments held Aunis 44, 49, 50. of 

Edward III. but was omitted in the Parliaments of 

45, 46, & iterum 46, & 47. of Edward III. And Ni- 

cholas de Stapleton (whoſe Father had been indeed ſum- 

mon'd 6, and 7. Edw. II. and died in the eighth Year 

of that King's Reign, leaving his Son of Fall Age 

was yet never ſummon d to Parliament till 16 Cd. III. 

and dying in the ſeventeenth left his Son Miles of full 

Age, who howeyer was not ſummon'd to Parliament 

"till the 32 Edw. III. (It ſeems Dugdale could not find 

the Bundle of this Year, ſince in his Summons to 
Parliament he makes this Note, Nulle Summonitiones in 

anni 32, & 33) and then was never ſummon'd more, Dug. Bar. 
tho” he liv'd until 47 Edw. III. nor any of his Poſte- Vol. 1. 
rity, the' he left - Heirs. So likewiſe John Strivelin p. 70. . 


was ſummon'd, as. Dugdale ſays in his Baronage, from 
the 16th to the 44th of Edward III. incluſive, but in 
Fact, according to his own Liſts of Summons, he was 
only: ſummon'd in Anni, 16, 37, 38, 39, 42, 2 44 
Edw. III. I think it needleſs to incumber the Reader 
with more Caſes to this Purpoſe, ſince every Man 
upon once looking upon the Liſts of Summons may 
obſerve Numbers of them. Fi TOE 
From all theſe Particulars therefore, and much more 


that migha be added, it ſeems reaſonable to believe, 


that as the King's Writ to the Judges did not conſti- 

tute either them or their Heirs Peers or Barons of the 
A Realm, ſo neither did'the ſame Writ, directed to any 
k other Perſons, create them Peers or Barons, either for 
. Life or otherwiſe, unleſs they were ſuch as were Te- 
f nants per Bareniam, and had been negleGed as being 

inter Barones Minores, as is before obſerv'd. But what 
; has now been ſaid will not appear ſo ſurprizing, if it 
be conſider'd, that the Jpdges did formerly make a 
0 much greater Figure in Parliament than they now do; 
50 for when the Commons contented themſe ves with Pe- 
oF titioning, and the Lords with Auſwering, leaving it 
xt w the Judges to draw their Petitions and Anfwers 


into 
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into the Form of Statutes, they were in ſome meagre 
concern'd in the Legiſlature of the Kingdom. Ma. 
ny Parriculars might be mention'd upon this Occa. 
ſion, but I for ſhortneſs omit them, tho however it 
ought to be obſerv'd, that it is very difficult from old 
Books which mention the Tranſactions in Parliament, 
and the Names of the Perſons moſtly concern'd, (tho 
doubtleſs it was well known at the time of Addon) 
at this time to diſtinguiſh the real Barons from 
thoſe who were only as Aſſiſtants in Parliament. 
And befides, it was ufual formerly when any matter 
was under Conſideration in the Houſe of Lords, to 
commit it indifferently to any Perſons who were ſum- 
mon'd to the Houſe, without diſtinguiſhing who were 
or who were not Baron,. The madelling or contri. 
ving a Bill, Cc. in Parliament being altogether matter 
of Advice, was therefore common to all who (like the 
udges) were by the Clauſe Veſtrumque Conſilium impen- 
ſuri, ſummon'd to give Councel and Advice to the 
King. But then (as I think) when they came to Re. 
ſolve upon the Bill's, &c. paſſing, which is purely 
matter of Conſent, none had the Light of voting but 
thoſe who were actually Barons. The Uſage at this 
Day is for the Houſe of Lords to refer Buſineſs by 
Order, to the Judges, who report to the Houfe'their 
Opinion concerning it. But formerly the Judges have 
been made joint-Committees with the Lords, and chat 
ſo late as the Reign of Queen Elizabeth; for 26 Fan. 
1563. the Bill againſt forging Evidences, & e. was com- 
mitted to the Archbiſhop of rt, the Duke of Nfoll, 
the Marqueſs of Northampton, Qt. to the Chief Juſtice 
of the Queen's Bench, the Chief Baron of the Exche- 
quer, and to the Queen's Sollicitor. On the 2oth of 
March following, the like Caſe again happen'd ; and 
indeed it was vary frequently praftis'd in all her Par. 
liaments, until the 39th Vea of her Reign, from 
which time, tho' I cannot pretend to tell the Reaſon 
it has been diſus d. Now according to the Notions and 
Practice of the preſent Age (did we not certainly know 
how things ſtood in the Reign of Queen Elizabeth) 
we ſhou'd without heſitation conclude all Joint- Com. 
mittees to be Peers, and therefore we ought much lels, 
when the Queſtion is concerning much more antient 
times, and of which no Journal Books are extant, to 
fancy that all Men who were ſummon'd by wa te 
| ar · 
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1 Parliament, were equally Peers of the Kingdom, wheri 


in Fact ſome who were ſummon'd by thoſe Writs; 
are agreed never to have been thought ſuch. And 
therefore, if it be true, that if the Writ makes one 
Man a Baron, it muſt alſo make every Man ſo to whom 
it is directed, and that being manifeſtly not true in 
reſpe& to the Judges, &. it from thence follows, 
that a Barony is ſomething diſtin& from the Wrir, and 
that can only be Tenure per Baroniam. 

But laſtly, that we may not too long inſiſt upon 
theſe Barons by Writ, it ſhall be obſerv'd, that tho 
the common Notion is otherwiſe, yet even Modern 
Practice has not been fo inconſiſtent with what has 
been before explain'd, as is generally imagin' d. But 
here it will be proper to take notice, that a Diſtinction 
muſt at this Day be made between the Perſons to 
whom theſe Writs are directed; for they are either 
to the elder Sons of Peers, who are ſummon'd by 
the Title of ſome Barony actually in the Father, or 
elſe they are directed to Commoners Wo have na 
Right of Succeſſion to any Peerage whatſoever. And 
as to the laſt of theſe Perſons, there is no doubt, but 
that if the Writ does any thing, it muſt operate by 
way of Creation; but as to the firſt, even as the Law 
is now ſuppos'd to ſtand, ſome Doubt may be made 
of it. Every Peer in the Houſe of Lords has Pre- 
tedence according to the Seniority of his Creation ; 
now it is obvious, that if the Writ does in both 
Caſes equally operate by way of Creation, that then 
the eldeſt Son of a Peer, as well as any other Come 
moner, when he is by Writ ſummon'd to Parliament, 
would be the puiſne Baron, and wou'd conſequently 
give place to all others, yet the Uſage of the Houſe 
of Lords is contrary : For if the Eldeſt Son of a Peer 
be ſummon'd by Writ, it is generally by the Stile of 
ſome Barony that is in his Father ; our | his Place in the 
Houſe is regulated according to the Antiquity of that 
Barony : As for Inſtance, ſuppoſe the eldeſt Son of 
Duke of Norfolk be ſummon d by the Title of 77 | 
Mowbray, his Place on the Barons Bench is that of the 
antient Barons of Mowbray ; and accordingly in tlie 
Liſts of Summons of the 32d of Charles II. Henry How- 
ard, Lord Mowbray, is plac'd as the firſt Baron of Eng- 
lind, which is in ſuch Caſe ſuppos'd, by the Conſent. 
of the Father, to be _ in the Son, Tt 9 — | 
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Summons therefore ſeems not ſo much to be conſi- 
der'd as the Creation of a Baron, but only as an In- 
ſtrument of Conveyance, or Method of transferring a 
Barony or Honor 0 one Perſon to another; for if it 
is not ſo, what Reaſon can be given, why the Eldeſt 
Son of one Earl, ſummon'd by the Style of his Father's 
Barony, ſhall have Precedence according to the! Rank 
and Antiquity of that Barony ? And that the Eldeſt Son 
of another Earl, if he be by Patent created to a Title 
or Barony foreign to his Family, ſhall be conſider'd as 
the Youngeſt Caron, and take his Place in the Houſe 
accordingly. I ſpeak (and I think every Man ought) 
with great Submiſſion upon this Subject; but (if I 
miſtake not) the Law even at this Day is, that tho' 
the laſt of theſe Perſons takes a Barony in Fee, or 
otherwiſe, according to the Limitation of it, yet the 
firſt, upon whom the Writ operates only by way 
of Inſtrument of Conveyance, has no other Title in 
the arony than his Father had, from whom it was con- 
vey d; and therefore if the Father has only an Eſtayle, 
Tayle, &c. in the Barony, the Eſtate of the Son, tho 
ſummon'd by Wrir, is not enlarg'd, nor made a Fee, 
and deſcendible to his Heirs general. New it cannot 
be pretended (as I have ſometimes heard) that as the 
Eldeſt Son of a Duke, &c. does out of Parliament take 
Place of a Baron, when he is ſummon'd to Parliament, 
the Barons for that Reaſon yield Precedence to him in 
the Houſe ; for if that was the Caſe, he would like- 
wiſe in Parliament take place of all the Viſcounts and 
Earls, which is never done; according to the Reſolu- 
tion 6 Hen. VIII. in the Caſe of the Earl of Surry, 
who pretending to take Place in Parliament above all 
the Earls, as Son to the Duke of Norfolk, it was re- 
ſolv'd that he ſhould be rank'd only according to the 
time of his being created Earl of Surry. If the Writ 
was therefore to be conſider'd as creatory of a new 
Barony, it ſeems more than probable, that a like Re- 
ſolution would have been taken for ranking the Perſon 
ſummon'd among the Barons according to the time of 
his Creation: Which not being done, manifeſtly ſhows 
the Writ to be no more than an Inſtrument of Con- 
veyance ; for there can be no more Reaſon for the 
Eldeſt Son of a Duke's taking place of the Barons, 
when he is created a Baron, than there is for his taking 
place of the Earls, when he is created an Earl. we 
en 


. 
When therefore the eldeſt Son of a Nobleman is ſum- 
mon'd to the Houſe of Peers, by the Title of his Father's 
Barony, there is not 2 new Barony created; but by the 
Operation of the Writ, according to the Cuſtom of 
Parliament (which is part of the Law of the Land) 
the Barony of the Father is transferr'd to the Son: 
From whence (if this Notion be true) it evidently 
appears, that the Number of Barns in Fee is not near 
ſo large, as it has been by ſome late Writers repre- 
ſented to be, upon an Imagination that the Eldeſt 
Sons of Peers, when they are by Writ ſummon'd to 
Parliament, by the Style of their Fathers Bareniet, do 
thereby gain an Eſtate in Fee-Simple in the Honor, 
ſo as to make it deſcendible ro their Heirs general, and 
that conſequently their Peerages are not ſo liable to 
be extinguiſh'd, as they were before. But here it 
will not be improper to obviate an Objection that 
may be made, wix. That ſince all the Peers are agreed 
to ſit and vote in the Houſe only as Barons, the Writ 
cannot operate by way of Conveyance of the Father's 
Barony to the Son; becauſe that, if it did, the Father 
would have no Barony left whereby he could be in- 
titled to fit in the Houſe, and that rherefore the Writ 
muſt operate by way of Creation. In Anſwer to 
which it muſt be obſerv'd, that a Diſtinction is to be 
made between the Writ's being directed to the Eldeſt 
Son of an Earl, & c. and to the Eldeſt Son of a Baren; 
for as I take it, tho' an Earl be poſſeſs'd of only one 
Barony, yet may his Eldeſt Son be ſummon'd by that 
Title, and the Father ſtill retain in himſelf all the 
Rights of Barony : But a Baron muſt regularly have 
ſeveral Baronies centring in him to enable his Eldeſt 
Son to be call'd by Writ, becauſe that in ſuch. Caſe, 
tho' one of them be transferr'd to the Son, yet a Ba- 
roy does ſtill actually remain in the Farther. That 
Earldoms as well as Baronies were originally Feudal], is 
certain; and every Tenure per Comitatum was to a 
Tenure per Baroniam, exactly as a Tenure per Baroniam Was 
to Knight-Service ; and therefore as every Tenure per 
Baroniam was a Tenure by Knight-Service and more, ſo 
likewiſe was a Tenure per Comitatum a Tenure per Ba- 
reniam and more, that is, as a Tenure per Baroniam im- 
ply'd Knight-Service, a Tenure per Comitatum did imply 
Barony: From whence a Reaſon may be gather'd of 
this Difference; for tho' the ſingle (perhaps) Baron! 
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pf an Earl be transferr'd to the Son, yet the Earidom, 
which implys a Barony, ſtill remains in the Father; 
and ſo was it Gun = in Antiquity, ſince the 
Word Honor, which as is before obſerv'd was Syno- 
nymous to Caron, was in the ſame Feudal Senſe ap- 
ply'd to Earldoms, with this only Diſtin&ion, that it 
was call'd Comitalis Honor, as appears from this, that 
in the old Charters for the Creation of Earls, beſides 
the Annuity which was to be paid to them amine 
Cqmitatis, it was frequent to add a Clauſe to enable 
them to hold a great part of their Eſtates ſub Comitali 
Honore ; by which thoſe Lands became, as it were, 
parcel of their Earldoms, which was the beſt way 
of Entailing, ſince thereby they became like their 
Honors, unalienable by their Heirs. As for Inſtance 
(not to multiply Precedents] in the Patent that 
paſs d for creating Henry Piercy Earl of Northum- 
berland, this Clauſe is inſerted, after the Grant of 
Twenty Pounds nomine Comitatis ; Et quod omnia 
. © Caſtra, &c. quz Jure Heæreditario vel ad- 
e quiſitione propria peranteà tenuit & poſſedit, vel 
impoſterum eſt habiturus ſub Honere Comitali, & tan- 
« quam parcellæ dicti Comitatis teneantur, &c. 
Bur further, the Practice has been conformable to 
this Notion, tho' by the way it may be obſerv'd, that 
this Practice is not of a very old Date, ſince the firſt 
Inſtance of ir was (if I am not much deceiy'd) in the 
22d of Ed IV. in favour of Thomas Arundell, Eldeſt 
Son to Richard Fitz- Alan Earl of Arundel, who was 
ſummon'd to Parliament by the Name of Lord Mal- 
travers, and in his Caſe (which perhaps was the Foun- 
Cation of their after Uſage) he is not placed as junior 
Faron upon the Liſts of Summons, but between the 
Lords Zouch and Dacre of Gill:fand ; but as they were 
not then probably ſo nice in entring the Names of the 
Peers as they have been of later times, I ſhall not offer 
to infer any thing from it. The Summoning the El- 
deſt Sons of Earls by Writ is ſo common, that it is 
needleſs to mention any of them; but the Eldeſt 
Sons of barons have very rarely had that Honor, there 
being I believe but two, who were ever ſummon'd by 
Writ, both whoſe Fathers at the ſame time had in them 
ſeveral Baronies ; the firſt of whom was Will. Parker, the 
Eldeſt Son of Edward Lord Moriy and Montegle, by the 
Name of Lord Montegle, and in the Liſts of mm 
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he is plac'd between the Lords Darcie de Darcie and 
Sandys de Vyne. The ſecond was Conters Darcie, Eldeſt 
Son of the Lord Darcie, Meynill, and Conyers, by the 
Name of Lord Darcie, and was upon his firſt Summons, 
which was anno 32 Caroli II. (I ſuppoſe thro' Miſtake) 
plac'd as junior Baron upon the Lift ; but in the Par- 
liament of 1 Fac II. that Error is amended, for he 
is then entred between the Lords Stourron and Cromwell. 
As to the Commoners to whom Writs have likewiſe 
been directed (unleſs they were ſome of the before- 
mention'd neglected barons by Tenure,) there is no 
doubt but their Writs, if they became Peer; in conſe- 
quence of them, muſt have operated by way of Crea- 
tion. But then it ſtrongly appears, that that Method 
has not been much eſteem'd ; for (as I believe) it is 
now above a hundred Years ſince any Man was made 
a Peer by that means; and as to thoſe who are ſup» 
pos'd to have been created Barons by Writ before that 
time, it muſt be obſerv'd that all the antient Writs of 
Summons did conſtantly run © in Fide & Homagio 
* quibus nobis tenemini; as Dugdale and all other 
Authors agree. But during the time that Phraſe was 
us d, my Lord Coke and Sir Henry Spelman both aſſert 
the Perſons ſummon' d to Parliament as Peers, to have 
been undoubtedly Baron: only by Tenure : And there- 
fore (if that Qbſervation be allow'd to be true) it de- 
monſtrably follows, that there could not poſſibly be 
any Earons by Writ, in the Senſe the Term is now 
us'd, before the 25th of Edward III. ſince all the 
Writs antecedent to that time have that Phraſe regu- 
larly inſerted in them: Tho' if we conſider what has 
been before obſerv'd, that Homage was equally in- 
cident to a Tenure per Baroniam, and by common Knight- 
Service, and therefore the Writ might with the ſame 
Propriety be directed to them both, it manifeſtly appears, 
that the Direction of ſuch a Writ to any Man does net 
_ him to be a Baron at all, ſince it only ſuppoſes 
im to be a Tenant in Capite by one of the above- 
mention'd Services : And as to what my Lord Chict- 
Juſtice Coke further obſerves, that the Reaſon of 
changing that Clauſe into the other of in Fade & Li- 
geancia, was, becauſe the greateſt part of the Perſons 
ſummon'd after the 25th of Ed. III. were not Tenants 
per Baroniam, I cannot but doubt the Truth of it, 
ſince I believe no Man can ſhow, that ever any Man 


Was 
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was ſummon' d to Parliament by Writ, from the 49th 
of Henry III. until the iſt of Hen. VII. who was not a 
Tenant per Baroniam, or at leaſt in Capite by Knight= 
Service, and Conſequently the Phraſe in Fide & He- 
magio, Was as applicable to every Man who was ſum- 
mon'd after the 25th of Edward III. as it was before. 

But indeed after that Time the Phraſes ſeem to 
have been us d indifferently, and as if they were Sy- 
nonymous to each other. For ſometime the one 
Phraſe and ſometimes the other, are to be found in 
Writs directed to Perſons, who were undoubtedly 
Barons by Tenure. And then further, ſince that Time 
frequent Homages for Dutchies, Earldoms and Baronies 
are upon Record, to have been done by Perſons who 
were at other Times ſummon'd by the Phraſe, In Fide 
© Ligeancid. The Ceremony of it is kept up unto 
this Day, when upon a Coronation the Peers in a Bo- 
dy, are {aid to do Homage to the King. Tho' the Bi- 
ſhops are now the only Perſons who regularly do it 
upon Livery of their Temporalities, before they are 
admitted into the Houſe of Lords. 

Having in this Manner, as fully as the Limits pre- 


ſcrib'd to this Diſcourſe wou'd' permit, expreſs'd my 


Thoughts concerning Barons or Peers, both by Tenure 
and by Wit; It will be neceſſary before I can pro- 
ceed to the Conſideration of Peers by Patent, to pre- 
miſe ſomerhing concerning that Prerogative, which 


the Crown has ſometimes claim'd, not only of Sum- 


moning thoſe Perſons to Parliament (as its Council) 
who were Tenants in Capite by Knight-Service, once 
or twice, and then neglecting them for the future, 
but alſo of Summoning in the ſame Manner, thoſe 
who were actually Tenants per Baroniam, ſometimes to 
one Parliament and ſometimes to another, and leaving 
them our of the Liſts of Summons afterwards when- 
ever the King thought Convenient. 

It has been already obſerv'd, that Attendance in 
Parliament, was Originally to be in a great Meaſure 
conſider'd, as a Service incident to the Tenure of 
Lands. And that upon the Defeat of the Barons at 
Eveſham, a Law was made by which no Baron had a 
Right ro come to Parliament, unleſs he was ſummon'd 
by particular Writ ; Which as it was the Occaſion of 
what was afterwards call'd Barony by IWrit, ſo likewiſe 


the Practice which was for ſometime afterwards us d, 


In 
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| 
in Summoning the Baron to Parliament, was proba- | 
bly the Cauſe of Introducing Barons by Patent. The 
Clauſe in the above-mention'd Magna Charta of King | 
John is, Ad habendum commune concilium Regm, 
« faciemus ſummoneri Archiepiſcopos, Epiſcopos, 
« Abbates, Comites, & Majores Barones Regni ſigilla- | 
« tim per litteras noſtras. ” In which it is obſervable, | 
that tho the Archbiſhops, Biſhops, Abbots and Earls, are ö 
enacted to be conſtantly ſumnton'd to Parliament, yet | 
the Summoning of the Barons was left in ſome Uncer- | 
tainty, by reaſon of its not being determin'd who 
ſhou'd, or who ſhou'd not be comprehended within i 
the term of Majores Barones, which Uncertainty was ' 
perhaps the Foundation of thoſe Diſpures, that after- 
wards happen'd between the King and the Barons, up- 
on account that all the Majores barones were not ſum- 
mon'd. But however this Diſpure, if the Manuſcript 
Author before cited out of Cambden be depended to be 
on, was by the Succeſs of Henry the Third's Arms deter- 
min'd very much ro the Advantage of the Crown, as 
appears by the Words before tranſcrib'd. By which 
(Statute as my Lord Coke calls it) it was enacted, that 
no Earle, or Barons Indefinitely ſhou'd come to Parlia- 
ment, but only thoſe to whom the King ſhou'd direct 
particular Writs of Summons ; by which Law it was 
pretended, that the determination of who were, or 
who were not, to be reckoned inter Majores Baronet, 
was left abſolutely in the Power of the Crown. Bur 


ki, the King's Succeflors to Hen. III. carry d it yet further, 
q Explaining by it the Charter of King John; and claim- 
: ing a, Power to Summon ad Arbitrium, any Tenant per 
, Baroniam to Parliament, without being by Law oblig'd 
: to Summon him to any future Parliament; and the 
D Writ accordingly (as is before obſerv'd) contains no 
Z Words in it, by which it was antiently underſtood 
— that the Perſon ſummon'd, was created a Parliament ary 
Baron for Life, and much leſs to him and his Heirs. 
n Thus Henry pewerel is upon the Lifts, as being once 
c ſummon'd to Parliament in the 32d of Edward III. and Dor. 14. 
F was never ſummon'd again, tho' there were no leſs apud 
it than four of that Name, who before the 49th of Prynne. 
2 Henry III. were Tenants per Baroniam ; ſo likewiſe 
d John de V:ſci was ſummon'd inter Majores Barone, 499. 
f Henry III. (and whoſe Barony by Tenare is before-men- 
* tion d to have deſcended to Sir Henry de Zrowflere) but 
l. whether 
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whether he was ever ſummon'd again is uncertain, by 
reaſon the Rolls of Summons until his Death, which 


was in the 17th of Edward the Firſt, are loſt ; how. 
ever his Brother and Heir Villiam, tho' forty Years of 


Age at the Death of John, was not ſummon'd until 


the 23d of Edward I. and was then not ſummon'd 
again until the 6th of Edward II, &c. many Inſtances 
of this Nature might be added, but theſe are ſuffici- 
ent to let the Reader ſee, that the King not only 
claim'd, but alſo praftis'd this Prerogative. But then 
it muſt be conſider'd, that the leaſt conſiderable of the 
Barons were always the Subjects of ir; for there is no 
Inſtance of any Earls being ever omitted; nor indeed 
any very Conſiderable Baron. And they as they were 
the only Perſons who cou'd diſtreſs the King, (being 
ſure ſo long as their Power continu'd of being ſum- 
mon'd themſelves) never concern'd themſelves to re- 
medy or redreſs the Injuries done to Perſons of leſs 
Conſequence, until they allo began to be affected. 
And as for the others, they wou'd not complain, ſince 
during the firſt and middle Ages of our Monarchy, ' 
(and before that Methods were found out to make 
Men think a long and expenſive Attendance worth 
their while) the Privilege of attending now and then 
in Parliament, was not (nor cou'd it be) thought by 
a Man of a ſmall Income to be a ſufficient Equivalent, 
for the Burthen of thoſe other Services; that were In- 
cident to a Tenure per Baroniam. 

The Humor of our Engliſh Gentlemen, is certainly 
very much chang'd from what it antiently was; ſince 
formerly, Men were ſo far from being fond of com- 
ing to Parliament, that even thoſe who were actually 
ſummon'd, and by Virtue of their being Tenants in 
Capite per Baroniam, were oblig'd to attend, did fo fre- 
quently abſent themſelves, that it was found neceſſa- 
ry to paſs an Act of Parliament, more effedctually to 
force People to attend in Obedience to their Sum- 
mons. And therefore it is enacted by the 5th of 
Richard the Second, © Thar if any Perſon, which 
“ from henceforth ſhall have the ſaid Summons, be 
* he Arch-Biſhop, Biſhop, Abbor, Prior, Duke, Earl; 
% or Baron, &c. do abſent himſeſf ——he ſhall be 
© amerc'd and otherwiſe puniſh'd c. It is nd 
Wonder therefore that it was Common for Perſons 


who were not conſiderable enough to diſpute hy 
t 
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| the Crown upon their being either inſerted or left out 
of the Writs of Summons to Parliament, or Who; 

tho' they might be ſummon'd, were not (upon other 
Accounts) very deſirous of that Honour, to do all 
that = in their Power, to ſuppreſs ſo much as the 
very Knowledge of their being Tenants in Capite per 
Baroniam. For thoſe Tenants per B4roniam, who were 
never ſummon'd to Parliament as they were (as is be- 
fore-mention'd) entituled to all the Privileges of Ba- 
rent, as e. g. Exemption from ſerving on Juries, &c: 


„ 


e which were not ſimply Incident to, and the pure Con- 

0 ſequence of Attendance in Parliament, as e. g their 

d Domeſticks being in Seſſion Time free from Arreſts, 

re Ce. ſo likewiſe were they bound to the performance 

i of all Baronial Services whatſoever, excepting only 

n that of Attendance in Parliament. | 
e- It is known that the Relief of Earldoms and Bare: Mag. 
ls nies, was uncertain until the Time of the Grand, Chart: 
d. Charter. As appears from Glanvil, Dicitur ratio» Cap. 2. 
ce & nabile Relevium alicujus juxtà conſuetudinem Reg Lib & 
n, * ni de feodo unius Militis C. ſolid de Baro- cap. 4. 
ke © niis vero nihil cettum ſtatutum eſt.” - But yet 

th WW notwithſtanding that by the Charter of Henry III. the 

en Relief of an Earl was ſetled at one hundred Pounds, 


and the Relief of a Baron at one hundred Marks, af- 

ter that Time the Barons did frequently pay their Re- 

liefs at one hundred Pounds. As for Example, in the 

Caſe of William Longeſpeye, Son and Heir of Yaones, a 
"Tenant per Baroniam, Et poſtea ſcrutatis Rotulis de Mem in 
* Scaccario inveniebatur quod prædicta Ydonea te- Scacc. 
„nuit de Rege in Capite duas Baronias -- Et 40 H. 3. 
* jdeo conſidetatum eſt per Barones, quod prædictus Rot. 1 2, b. 
* Willielmus reſpondeat Domino Regi de 200 lib. pro 
* Relevio ſao.” Now the Payment of this Relief 
was Common to all the Tenants per Baroniam (whio 
were —_— all Equally Barons within the 
Charter of Henry the Third) without diſtinction whe- 
ther they were ſummon'd to Parliament or not. Bur 
that it may not be ſaid this hundred Pound Relief 
paid by William Longeſpey, was in the Confus'd Time of 
Henry the Third; 1 add, that in the Reign of Edward 
the Firſt (our Engliſh 7uftinien, as he is call'd by my 
Lord C. J. Coks) the like Relief, contrary to the en- 
prefs Termis of Mg 1 722 was paid, Kr 
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filius Walteri qui habet in Uxorem Dervorgunllaty 
** vpam filiarum & Hæredum Johannis de Burgo filii 
* & Heredis Hawiſiæ de Launvaley, quz de Rege 
tenuit in Capite per Baroniam, dat Regi quinqua- 
“ ginta Libras pro Relevio ſuo de Medietate Baroniæ 
„ prædictæ Bur this laſt Caſe does not only prove 


that in the Reign of Edward the Firſt, one hundred 


Pound was paid for Relief inſtead of one hundred 
Marks, but alſo that it was paid by Perſons who were 
not (at leaſt regularly) ſumman'd to Parliament; for 
this Robert Fitz Walter was not ſummon'd until the 
23d of Edward the Firſt, that is nine Years after this 
Payment. Since in the Year preceding, viz. the 22d 
of Edward the Firſt, his Name is not to be found upon 
the Liſt of Summons. | | 

I believe I need not multiply Precedents to prove 
this Point, ſince the Reader will eaſily believe, that tho? 


the King was willing enough not to be troubled with 


more of them in Parliament, then ſuch as he ſhou'd 
think particularly to ſummon by Writ, that yet he 
was not inclin'd to releaſe to thoſe Tenants per Bards 
nam, whom he did not ſummon, any part of theit 
other Baronial Services, nor (much leſs) to relinquiſh 
any Method which. the Crown was poſſeſs'd of, for 
raiſing Money from them. As it wou'd ſwell this 
-Diſcourſe to too great a Length, I wave the entring 
into the detail of thoſe Reaſons, which might engage 
all choſe Tenants per Baroniam, who had no Proſpect 
of being regularly ſummon'd to Parliament, mrer B. 
rones Majores, or who if they were now and then ſum- 
mon' d, the very Attendance even in Parliament, was 
a Burthen to them, to defire the Extinguiſhment of fo 
much as the Knowledge of their being Tinant, per Bu- 
roniam, and to be conſequently deliver'd from all 
thoſe burthenſom Services that were Incident to that 
Tenure.—— | 

As this Prerogative therefore which the King exer- 
cis'd of Summoning a Man as a Baren for two or three 


Parliaments, and then, ad arbitrium, to leave him out 


of the Liſts of Summons for the future; inclin d the 


Indigent and every way minores Barenes, to get rid of 


their Tinure per Baroni am, fo on the other Hand it en- 


gag d the Barons of better Fortunes, and more Power- 


ful Families, to think of ſome Method to prevent their 


being neglected, and to engage the Crown in ſuch a 
Manner 


B- ha SS T3 WD” ww we ww Yw= Re . 2 


A 2 8. F Na 7 Reese 


(59) 

Manner as that, without diſputing the Legality of 
the above-rhention'd Prerogative, the King might be 
under a Legal Neceſſity of Conſtantly ſummoning 
them to all Parliaments. And- this perhaps was the 
ficſt Original of Patents: Which they underſtood to 
be (as it were) in the Nature of a Recognition upon 
Record on the part of the Crown, of their being Inter 
Majores Barones, and that 3 they had a 
Right to be conſtantly ſummon d to all Parliaments. 
But however, as this is a Speculation that I can only 
mention as probable, having not ſeen Facts ſufficient 
to enable me to evince the Truth of it, I ſhall nor 
now ſay more of it; but proceed to what I think 

more certain in relation to our Barons by Patent. 

And under this Head likewiſe of Barons by Patent 
my firſt Enquiry will terminate” the Beginning o 
the Reign of Henry the Seventh, fince it will be ne- 
ceſſary for me afterwards to take ſome ſhort notice of 
thoſe Alterations, which ſince his Time have been in- 
troduc'd into the Peerage; and of which he laid the 
ficſt Foundations, and ſome of his Succeſſors have 
praftis'd in ſuch a Manner as that they have become a 
Grievance. But as to the Patents that paſs'd before 
the Acceſſion of Henry the Seventh, (moſt of which 
that are extant, or elſe atreſted Copies of them, taken 
from and collated with the Records, I have both ſeen 
and perus'd) this Preliminary Obſervation and Di- 
ſtinftion muſt be made, viz That they are either Pa- 
rents creating Perſons who were Barons before, Yiſ- 
counts Or Earls, &c. or elſe they are Patents creating 
Perſons Barons, or per ſaltum Yiſcounts or Earls, &Cc. 
who were perfect Commoners before. The reaſon of 
which Diſtin&ion is, that I think a great Difference 
is to be made between thoſe Patents, which only 
grant to a Man who is already a Peer or Baron, an 
Advancement in the Peerage, and thoſe which being 
made to mere Commoners are Introductory of new 
Peerages. For the Body of the Peers are manifeſtly 
mark more concern'd in the laſt of theſe, than in rhe 

Tit. 

It is fo Jong ſince our Nobility has ceas'd to be Feu- 
dal, that the very Notion of an Officiary Earl is - 
moſt loſt in Exgland, tho' yet the Privileges of thoſe 
Perſons whoſe Titles are ſingly owing to their Pa- 
tents, are founded upon the Conſtitution, as it was 


I 2 fram'd 
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fram'd and underſtood by their Feudal Predeceſſorg. 


Nevill's 
Caſe. 


Hiſt. of 
the Law. 


Now as Dukes, Marquiſſes and Viſcounts, are but Modern 
Titles in Compariton of Earls and Barons, I ſhall chief. 


1y conſider, only the Patents by which the two laſt 


were created, fince the Right of creating the others 


will naturally be determin'd by the ſame Rules and 


Methods of Proceeding, in which the Prerogative of 
making Earls and Barons was exercis'd. That an Earl. 
dom was Originally Officiary and Feudal (that is ſince 
the Conqueſt) is certain; and his Office by the Com- 
mon Law was (as my Lord Coke ſays) to be the Great 
Conſervaror of the Peace in his County. And as Ba- 
ron and Berony, fo alſo were Count or Earl, and County 
not only Correlative Terms but Things, nor cou'd 
one properly ſubſiſt without the other. And while 
Earldoms were upon this Officiary Foot, as it highly 
concern'd the Inhabitants of their reſpective Coun. 
ties, that they ſhou'd not too much depend upon the 
Prince, ſo their Fees or Salaries were not precarious 
nor deriv'd from the good Pleaſure of the Crown, but 
conſiſted of the third part of the Profits of the Pleas, & c. 
of their Counties, to which by Common Law, and 924 
Cemites, they were entitled. Nor was, it an inconſi- 
derable Sum in thoſe Times, when as my Lord C.J, 
Hales obſerves, the Buſineſs of the County Courts was 
nor ſubſtracted from them, but Fines were there le- 
vied, Poſt fnes, fines pro licencia concordanai, pro Inqui ſit io- 
nibus habendis, &c. the Profits ariſing from all which, 
made part of the Sherijfls Term de proficuis Comitatis, 
Before the Conqueſt, theſe Offices were at moſt but 
for term of Life, but by the Conqueror they were 
made Feuda) and Hereditary, but without the Intro- 
duction of any other Difference; for the Office ſtill 
continu'd the ſame, and if we conſider the Extant 
Grants of Earldoms, that paſs'd during a long Time 
after his Reign, we ſhall find that the zertius denarius 
was conſider'd in Law, as it were Eſſential to the Dig- 

nity of an Earl. | 
Farldoms and Baronies were by Intendment of Law 
(as is before obſerv'd our of the Mirror of Juſtices) 
eſtabliſh'd for the Defence of the Realm; and the 
Fevda) Nations had no moe Notion, after they were 
form'd into a Civil Governn cut, that a Kingdom could 
ſubſiſt witheut ar and Earous, than they bad while 
they were but the Body of en Aimy, that their Con- 
queſts 
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queſts could be carried on, and a proper Diſcipline 
maintain'd among them, without General and other 
Subordinate Officers. And therefore when any Earl. 
doms or Baronies eſcheated, the King had not only (as 


is above menrion'd) a Right to grant them to other 


Perſons, but was in all probability under the ſame 
Neceſſity and Obligation to do it, as while he was as 
yet conſider d but only as a General or Commander in 
Chief, he was under to fill up the vacant Commiſſions 
of Officers in his Army. But to return to our Offi- 
ciary Earldoms ; the King did not antiently grant, N- 
men, Stylum & Titulum Comitis, but ipſum Comitatum ; 
by which Words the terrius Denarius unde Comites 
erant. (as it is expreſs'd in ſome old Charters) did paſs 
by Operation of Law, withour any expreſs Words for 
the Grant of it. But here I think it may be obſerv'd, 
that there are but very few Patents (that is not above 
ſeventeen or eighteen) extant antecedent to the 11th 
of Edw. III. all of which are of Feudal Earldoms ; 
for as yet the Creation of Baron, by Patent had nor 
been thought of, but the Livery of Lands, &c. held 
per Baroniam, and the receiving the Homage of the 
Tenant (which all together made a Ceremony ſome- 


thing like the Modern German Inveſtitures) was all 


that went to the making a Caron. The fix firſt of 
theſe antient Patents, that is, from the Grant of the 
Empreſs Maud to Geofroy de Magnavills of the Earldom 
of Eſſex, unto the firſt of King John, have the rerrius 
Denarius regularly inſerted in them; and in particular, 
that of the Earldom of E has theſe remarkable 
Words, which make us know, beyond all poſſibility 
of Doubt, how the Law was underſtood in thoſe 


times: Ego Matildis, &. — Do & Concedo ApudSel. 


“ Gaufredo de Magnavilla ut fit Comes de 
* Eſſexia, & habeat tertium Denarium Vice-Comitatiis de 
* Platitis, ficut Comes habere debet in Comitatu ſuo, &c. ” 
King John firſt inrroduc'd another Method of creating 
Earls, tho yet he preſerv'd them Officiary, the 
only Difference that he made relating wholly to the 
third part of the Profits of the Counties, which he 
thought roo much to be granted away ; and there- 
fore ſome little Lawyer of that Age invented the 
Method of granting ten or twenty Pounds percipiend 
de tertio denario Comitatis in lieu of it, thereby reſer- 
ving to himſelf all the other Profits of the County. 

wy | But 
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But then it is remarkable, that in this Grant of King 
John, which was in the firſt Year of his Reign, to 
Humphry de Bobun Earl of Hereford, there is as it were 
a tacit Confeſſion of its not being entirely Legal and 
and Regular ; for the King (jealous leſt the Law 
ſhould adjudge his Grant of rhe Earldom to be good, 
and the Reſervation of the Profits to himſelf void, 
and that the Earl uy notwithſtanding be entitled 
to, and claim the third Part of the Profits of his 
County) took collateral Security from the Earl, that 
he ſhould never in the Right of his Earldom claim 
any thing more than the twenty Pounds expreſly 
granted to him in the Patent, as appears from the 
following Words recited in the Preamble to it; © Er 
Rot. Ch. © ipſe nobis Chartam ſuam fecit, quod ipſe vel Hære- 
s Jo. p. 2. des ſui nihil clamabunt unquam de nobis vel Hæ- 
n. 177. © redibus noſtris. All the reſt of the Patents, du» 
ring the before-mention'd time, are alſo Feudal and 
Offciar „and the rertius Denarius ſtill granted in 
ſome ; but by the others it may be obſerv'd, that the 
Example ſet by Ling John was thought fit to be imi- 
tated by his Succeflors : But yet after all, that could 
not well be conſider'd otherwiſe than as a Slighr rof 
Law ; for even after that time the Opinion of Earl 
and Earldoms being neceſſarily relative to one another, 
continu'd for ſome Ages in the World; and therefore 
the Grant of this Money (which at this Day is call'd 
Creation-Money) was in the old Grants ſo worded, as 
that it might, if poſſible, be confider'd in Law ſub ra- 
tione tertii Denarii; for which Reaſon it was made 
payable out of that third part of the Profits of the 


County, which of Right ought to have belong'd to 


the Earl. This it was that made the Comicalis Honor; 
tho' ſometimes the Patenteès would, after that the 
Earl were ſtripp'd of their tertivs Denarius, for the 
better Support of their Dignity, get their Lands to 
be annex'd to, and made parcel of it. Till the ele- 
venth of Edw. III. this Money was almoſt conſtantly 
made payable out of the Profits of the County, of 
which the Patenteè was made Earl; as in the Patent 
to Robert de Ufford Earl of Suffolk, his Grant of twenty 
Rot. Ch. Pounds is, © Percipiend' de Exitibus Comitat' predict 
11 Ed. 3.“ ſub Nomine & Honore Comitis Suffalcie ; but fince 
n. 52. that time the Method (which at laſt has univerſally 
prevail'd) is to grant ſome ſmall Annuity for the 
| ettet 
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better Support of the Dignity, payable at the Exches 


—— 


; quer. It would be endleſs to enumerate the various 
0 Forms, that have been us d in the Creation of this ſort 
; of Earls; but the Reader, who deſires to be more 
x fully inform'd of it, may conſult the Learned Mr. Se. 
den's elaborate Treatiſe ef Titles of Honor. Beſides, it 


N muſt be obſerv d, that the Method us d in the Crea- 


a tion of the other Earls, & c. who were not ſo exactly 
i Feudal, is much more to the purpoſe of what we are 
1 now ſpeaking. | | 

0 It is a known Privilege of the Lords, that they are 


| not tryable otherwiſe. than by their Peers, bur there is 
1 this remarkable Difference between their Tryal per 
Et Pares and that of Commoners, that they cannot chal. 
oh lenge * of the Perſons by whom they are to be 
t try'd ; from whence it ſeems manifeſtly to follow, 
mM that every ſingle Lord is much more concern'd in In- 
* tereſt in the Creation of a new Peer, than he poſſibly 
| pole A 2 3 a , ung could 
urrendred, or net; and yet that Queſtion was re- xy: 1 
art ſolv'd by the Houſe in the Negative, 2 Conſidera- ers. : 
* tion, that every Lord, and even the whole Kingdom, Caſe 
rof as concern d in the Extinguiſhment by Surrender, 
ral Fine, &c. of every Lordſhip. The Admiſſion of 
q all new Tenants in any common ordinary Manor 
was always tranfatted in the Preſence of the other 
1d Tenants of the Manor, who antiently had a Negative 
, as upon every Man who was \progor's by the Lord 
to be admitted; which is exactly conſonant even to the 
nade I very Text of the Feudal Law, Ad probandam no- Feud. 
5g 1 vam Inveſtituram, 'ſemper Pares Curiz ſunt neceſ- jjb, 3. 
4 to | © farii; & ſi ſine eis facta fit Inveſtitura, etiamſi Do- tit 32. 
minus confiteatur factam: Quia tamen ſine hac So- 
lemnitate facta eſt, non valet, etiamſi probari poſſit 
che per breve Teſtatum“ The Reaſon of which was, 
1s to that every Tenant of a Manor was in all Feudal 
| ele. | Controverfies, between himſelf and any other Tenant 
| of the ſame Manor, to be bound by the Judgment of 
the Tenants of the Manor, and therefore was it rea- 
Yo fonable, that he ſhould be conſulted in the Admiſſion 
| of Perſons who were to be his Judges. How far any 
edit got this Nature may be apply d to the Houſe of 
Lords, which is (as before is obſerv'd) the Great 
erlally Ceurt Baron of the Kingdom, I muſt leave 2 
| 5 Reader 
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Reader himſelf to judge, after that he has perus'd 
what will further be added upon this Subject. 
It is very common for antient Statutes to be in the 
Form of Patents; and in the Prince's Caſe, where this 
Matter is at large explain'd, it is refolv'd, that all 
Patents which paſs the Great Seal, and are ſubſcrib'd 
de aut horit ate Parliamenti, or per ipſum Regem in Par. 
liamento, have the full Strength and Authority of Act; 
of Parliament: Now the Reſolution of that Caſe be. 
ing undoubtedly Law, I cannot but own my ſelf to 
have been very much ſurpriz'd, when, upon Inſpection 
of the various Creations of Peers that paſs'd between 
the eleventh of EAw. III. and the firſt of Henry VII. 
I found them (T think) almoſt all (except ſome that 
were Grants of Eſcheated Feudal Honers, ind even the 
moſt part of them were ſo alſo) to have been made 
and paſs'd by the Authority of, and in full, Parliament; 
I believe that upon this Occaſion ſome of my Read: 
ers will be as much furpriz'd as I was; for. which 
Reaſon therefore, and alſo that they 'may the betrer 
judge, in what manner this Prerogative of creating 
Peers by Patent was originally exercisd, I ſhall 
mention ſome of the moſt remarkable Circumſtances 
that J obſecv'd of ſeveral Patents that were paſs'd in 
each Reign. | | 
In the eleventh of Edward III. Henry of Lancaſte- 
was made Earl of Derby, according to the expreſs 
Words of the Patent, de definite dicti Parliamenti confilio, 
And in the ſame Year William de Clynton was made 
Earl of Huntingdon, William de Bohun Earl of Nort hamp- 
ten, Robert de Ufford Earl of Suffolk, and Edward Duke 
of Cornwall, all of them by Aſſent of Parliament, - de 
aſſenſu & conſilio Prelatorum, Comitum, Barenum & alis. 
rum de Concilio noſtro in præſenti Parliamento. | 
It is remarkable of Edward III. that in order to 
ſtrengthen his Intereſt, and carty on his Deſigns in 
France, hie married his Daughter Iſabel to a French No- 
bleman call'd the Baron de Coucy, (and had actually 
treated for the Marriage of another with the Site 
de Albret.) Now (after his Marriage) the King even 
apply'd to Parliament, to be enabled ro make him a Peer 
of England, which could not be, becauſe the Baron was 
a Foreigner, ſince he had a very large Eſtate in Land 
in England: But what makes this-Caſe the more re- 
mackable is, that the particular Conſent of each mes 


oy > 


Lord was ask'd, as appears by the following Words 


of the Parliament-Roll, 


& le Chanceller monſtta a les Grantz & Communes, 
“ coment le Roy avoit mariez fa fille Izabelle a Seig- 
* neur de Coucy, qi avoit belles terres en Angle- 
„terte & aillours, & per cauſe il eſtoit ſi pres ſon al- 
«© liee il ſerroit ſeant au Roy de luy —— nomer & 
“ faire Counte, & eſtoit demande a eux Jour avys & 
&« aſſent; Queux Grauntz cheſcun per ſoy, & les Com- 
«© muns de un' Aſſent, accorde rent, &:. The Baron 


was afterwards made Earl of #edford, but yet by the Rot. Ch. 
Patent which paſs'd, it would be impoſſible to dif- 39 & 40 
cover whether the Parliament had been conſulted in E. 3. n. 12. 


it, or not. Upon which Account, and ſome other 
Inſtances of the like Nature, it may not be unrea- 
ſonable to believe, that all rhe Patents of Earldoms, 
Cc. were, during this Period of time, paſs'd in Par- 
liament, notwithſtanding that there are ſome few 
Parents paſs'd, in which the Parliament is not men- 
tion'd, ſince (if I am not miſtaken) there are not 
above ten of thoſe, to above one hundred of the other 
Sort; and of thoſe ten, not one during the long Reign 


of Ed. III. 


In the Reign of Richard II. above thirty Perſons 
were made Dukes or Earls, de Aſenſu Prælatorum, 
* Ducum, Comitum,  Baronum & Communitatis Regni in 
„% Parliamente ; and what is very remarkable, his 
Uncle, Thomas Earl of Wodeftoke, who in the firſt Year 
of his Reign had been created Earl of Bucks without 
Parliament, in the 14th Year of his Reign, had a new 


Patent paſs'd for the ſame Earldom, which is ſaid in Rot. Ch. 
the Patent to be for the Security of his ſaid Uncle; 14 R. 2. 
* Nos pro Securitate ipfius Avnculi noſtri Thomæ, &. n. 5. 


* ac de aſſenſu & conſilio omnium Prælatorum. Mag- 
* natum & Procerum, & . — ac aliorum de conſilio 
* noſtro necnon ad ſpecialem requiſitionem & 


de aſſenſu totius Communitatis ejuſdem Regni no- 
* ſtri in Parliamento, c. 


In the Reign of Henry IV. there were but two Rot. Ch. 
Patents, of which one was to Thomas of Beaufort, his 13 & 14 
Brother, creating him Earl of Dorſer, the other to H. 4. p- 14 
his Son Thowas of —_ of the Earldom of Albe- n. 2, 3. 


. marle 


Les Prelatz, Ducs, Rot. Parl. 
Counts, Barons, &«c. eſteantz en la chambre blanche 40 Ed. 3. 
„ Juez devant eux meſmes les ordenances & aſſents, m. 13. 
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marle and Dutchy of Clarence; and therefore conſÞ 
ſidering how near thoſe two Princes were related to 
the Crown, it is no ways ſurprizing, that the Conſent 
of Parliament is not particularly mention'd in the 
Patents. But here I would obſerve to the Reader, 
that when I mention any Patents wherein the Parlia- 
ment is not mention'd, all that I can do is, not to 
affirm them to have been paſs'd in Parliament, fince 1 
muſt own that I think it more than probable, that 
they were alſo paſs'd ; it often happening, that by 
the Parliament-Rolls it ſhall appear, many Patents 
were paſsd in Parliament, in which however no 
Mention is made of the Parliament; ſo that if the 
Parliament-Roll ſhould happen to be loſt, it would 
be for ever impoſſible to ſhow, the Parliament was 
any ways concern'd in the paſſing them. 

The braveſt of our Princes have always preſerv'd 
the beſt Underſtanding with their Parliaments, and 
therefore the Patents of Peerage, which were-paſs'd 

Rot. Pat. by Henry V. Ir only one Patent of Reſtitution 
2 H. 5. to Henry Piercy Earl of Northumberland, and another of 
p. 2. m 2. the Feudal County of Richmond to Fohn of Lancaſter, 
Rot. Ch. Caſtri, Comitatis, Honoris, & Dominii de Richemonde) 
3& 4 were all paſs'd in Parliament; as appears from the 
H. 5. n.6. Entries upon the Rolls of Parliament, of which not 
to multiply Precedents, this is one Inſtance ; © Item 
Rot. Par · fait aſſavori que noſtre treſſoverain Seigneur le 
2 H. 5. *© Roy, ſeiant en Parlement, en fa ſee Royalle a la 
p. 1. n. 8.“ requeſte des Seigneurs Spirituels & Temporels, & 
Rot. Pat. de ſes Communes en meſme le Parlement afſemblez, 
2 H. 5. creaſt & prefiſt Johan, de Lancaſtre, ſon Frere, en 
p.1. m. . Countde Kendale & Duc de Bedeford, & Humfry 
36, Cc. * de Lancaſtre, ſon autre Frere, en Count de Pem» 
* broke & Duc de Glouceſtre, &c. But I cannot 
| quit the Reign of Henry V. without obſerving, that 
this Paſſage out of the Rolls does in ſome meaſure 
juſtify what I have before ſaid (by way of Diſtinction) 
of F udal and Honorary Earldoms ; far it appears, that 
in the ſame Year in which Henry V. by Parliament 
created his Brother Duke of Glouceſtre, he without 
— granted him the Feudal! County of Riche» 
mende. 

In the Reign of Henry VI. likewiſe above twenty 
Patents for the Creation of Daten Earls, Cr. wow 

| > paſs 
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to paſs'd in Parliament; and, as I before obſery'd that N 

nt many Patents appear by the Parliament-Rolls to have 

he been paſs'd in Parliament, in which no Mention of 

I, the Parliament is made, ſo here it muſt be obſerv'd, 

la- that upon the Patent-Rolls it appears, that many Pa- 

to tents were paſs d in Parliament, of which no Mention 

1 is made upon the extant Rolls of Parliament; both 
lat which being conſider'd together ſeem to make it ſtill 1 
by more probable, that all Patents of this Nature were 

Us paſs'd de Authoritate Parliamenti: I could mention a 

no great Number of them, (was it neceflary) which ap- 

he pear not upon the Parliament-Rolls, which yet are 

Id all ſubſcrib'd, per breve de private ſigillo & de data pre» 

as difta authoritate Parliamenti. 

; In Edward the fourth's Reign alſo, to conclude this 

d Head, there are above a dozen Patents of this Nature, 

nd which by their Subſcription appear to have been paſs'd 

d by Authority of Parliament; but what is ſomething 


remarkable in this Reign is, that in one Patent, by Rot Ch. = 
which John, the King's Brother's Son, was created 7 Ed. 4. 
Earl of Lincoln, the Parliament not being concern'd in n. 40. 
the Creation, a Clauſe of non olſtante any Cuſtom or 
Uſage to the contrary (which Clauſe I take to be the 
firſt of the kind) is inſerted into it. 

From what has been now ſaid in relation to the 
creating of Earldoms, &c. I think I need not go about 
to draw any Concluſions, but leave it to every Reader 
to judge what the natural Conſequence is. Now if 
this was the Caſe in relation to Patents, by which 
an Advancement only in the Peerage was granted, it 
my well be expected, that the ſame Method was alſo 
oblerv'd in the creating of Barons, by which the Vo- 
ters in the Houſe of Lords were increas'd, and every 
particular Lord had a new unchallenteable Judge im- 
pos'd upon him. Nor does the Practice deceive our 
ExpeQation, for during all that time, that is, from 
the 49th of Henry III. unto the firſt of Henry VII. 
(whatever Exception there may be to the contrary as 
to Earldoms) there is not one Inſtance (unleſs the firſt 
be allow'd to be ſo) of a Baron's being created by Pa- 
tent otherwiſe than in Parliament: And indeed it ſeems 
nty reaſonable that it ſhould be ſo; for a Barony (as before 
ere is obſerv'd) was originally founded altogether upon 
Fd ' Realty, and all the Dignity . Privileges of the _ 
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were'deriv'd from their being Tenants per Baroni am: 
What leſs therefore, than a Parent paſs'd in Parliament, 
can make a Man, who was not a Tenant per Baroniam, 
be conſider d in Law as if he was; for ſuch was the 
Effect and Operation of their Patents : And the Lords, 
even unto this Day, notwithſtanding that all 5aronial 
Services, & c. are by Statute taken away, muſt in a great 
many Particulars be conſider d as ſuch. Bur I forbear 
entring further into any Conſiderations of this Na. 
ture, and E to give an Account of thoſe Pa- 
tents that have been paſs d for the Creation of Barons, 
and the Reader will perhaps be again ſurpriz d, when 
I tell him, that during all that time there were but 
fifteen Patents paſs'd for that Purpoſe. 

The firſt Perſon (as every Body knows) who was 
created a Haren by Patent, was John de Beauchampe in 
11 Rich. II. but then it is remarkable, that he never 
fat in Parliament as a Baron; (tho' his Name is upon 
the Liſts of Summons to Parliament in the Year of his 
Creation, (for in that very Parliament he was attainted, 
as being one of the Accomplices of the Earl of Selk, 
and Duke of Jreland, Cc. beſides which it is allo to 
be obſerv'd, that when his Patent paſs'd, Michael de la 
Pole had the Keeping of the Great-Seal, and for that 
Reaſon his Patent'could never have been allow'd in 
Parliament; for in the Parliament held in the pre- 
ceding Year, the Great Seal had been raken away from 
Michael de la Pole, and he was declar'd incapable of 
ever having it again; and therefore one of the Arti- 
cles againſt this John de Beauchampe was, that he had 
counſell'd the King, contrary to the Declaration of 
Parliament, to give the Seals again to him, wiz. © Item 
„la ou a Darrein Parlement Michel de la 
* Pole pur diverfes Cauſes deſhoneſtes feuſt 
* diſcharge del Office de Chanceller & le Grant Sele 
je Roy feuſt pris de luy les dits (of which John de 
© Beauchampe is one) luy fiſt reayoir le Grant Sele 
Quel feuſt Subverſion de toute la ley du Royaulme, 


« &c.” This Patent therefore was no other than a 


vain Attempt for the Creation of a Baron, which ne- 
ver took Place; nor was he ever more ſummon'd to 
Parliament, but in ſome few Years afterwards exe- 
cuted. Another Reaſon alſo of the Animoſity the 
Barons ſhow'd againſt this John de Beauchamp, ay his 
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being a Confederate with Sir Nicholss Brethbre, Mayor 
of London, in whoſe Favour that weak Prince Richard 
the Second had intended to change the Name of the 
City, and to create him Duke of New-Troy. Hic fi 
* Vixiſler, (ſays Henry de Knighton) Dux Troje per Re- Knighton 
gem factus fuiſiet. Nam ab Antiquo Civites Lon: inter de- 
* donienſis, Troia minor vocata eſt, Et ſic Dux de cem Scr. 
* Londoniis eſſet mutato Nomine Londoniarum in p. 2727. 
* nomen 7701. | 

2. The ſecond Baron who was created by Patent, 
was Sir John Cornwall, in whoſe Patent (for the firſt 
Time at leaſt that I have ſeen) the Phraſe of the three Rot Pat. 
States of Parliament is us'd. © In trium ſtatuum 11 fl. 6. 
* ejuidem Parliamenti præſentià de gratii ſui ſpeci- p. i. m. 16. 
* ali & ex certa ſcientia ſua ac de Adviſamento & 
e conſenſu Ducis Glouceſter* & CardinalisWinton' ac 
** cxterorum Dominorum Spiritualium & Tempora- 
* lium in Parliamento. | 

3. The third was Sir Ralph Boriller, who was cre» Rot. Pat. 
ated Baron of Sadley, De adviſamento concilii. no- 20 H. 6. 
6 ſtri, & . and the Patent was paſs'd, Per breve de m. 29. 
* privato ſigillo & de datà prædict. authoritate Par- 
— Roll of the 2oth of Henry th 

4. In the Parliament Roll of the z0th of Henry the Rot. 
Sixth, there is a Memorandum of the King's having alſo REY 
created the above-mention'd Sir John Cornwall, Baron n. 10. 
of Milbroke, * De aviſamento & Conſenſu Domino- 
rum, &c. creavimus, &c. in Baronem Indigenam Reg- 
* ni ſui Angliz per nomen, &c. Baroni; de Milbroke 

5. The fifth was in favour of John Talbot, Son of Rot. Cart. 
the Earl of Salop by Margaret his ſecond Wife, eldeſt 21 & 22 
Daughter and Co-heireſs of Richard Earl of Warwick, H. G. n. 23. 
by Elizabeth his Wife, the Daughter and Heir of Mare 
garet (the Wife of Thomas Lord Berkeley) who was the 
Daughter and Heir of Warin Lord Life. The Patent 
is per breve de private ſigills & de Authoritate Parlia- 
m:nti, and is to this purpoſe. © Nos nedum Premiſe. 
* ſa—vyerumentiam qualitèr præfatus Warinus & om- 
nes Anteceſſores ſui ratione Dominii & Maaerit 
prædict. (ſ. Kingeſton Liſle in Com. Berkes) no- 
men & Dignitatem Baronis & Domini de Liſle a tem- 
* pore quo Memoria hominum non exiſtit, optinue- 
* runt & habuerunt, Ipſe & omnes Succeſlores ſui ab 
ecodem tempore per hujuſmodi nomen loca & Seſſi- 

ones 
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« ones & alias preeminentias in Parliamentis, & con- 


4 ciliis Regiis ut cæteri Barones Regni Angliz a tote 
* tempore prædicto habuerunt & optinuerunt, — 
Ne propter temporis prolixitatem aut Succeſſionis 
** yariationem aliove modo de hujuſmodi ſtylo, no- 
«© mine, & Dignitate dubitari poſſet. And 
then reciting that the ſaid Barony or Manor of Kinge- 
ſton Liſte, was by the conſent of his Mother in the poſ- 
ſeſſion of the ſaid John Talbot, it follows, © Ad remo- 
vendum omnem Dubitationis ſcrupulum ipſum, &c. 
« creamus, &c. It is to be obſerv'd that this Barony 
was altogether Feudal, and therefore (conſidering 
what has been before ſaid) the reaſon why the Au- 
thority of Parliament was wanting in this Caſe may 
poſſibly be, that his Mother being then alive, the Ba- 
rony was actually in her, and cou'd not be transferr'd 
to the Son otherwiſe than by Parliament. | 
Rot. Pat. 6. The ſixth was Sir John Beauchampe, who by Pa- 
25 H. 6. tent was created Baron Beauchampe of Bowyche. 
p- a. m. 33 +, The ſeventh was Sir John Storrton, who was cre- 
Rot. Pat. ated Baron Stourton. 
26 H. 6. 8. The eighth was Sir Thomas Hoo, by the Name of 
p. 2. m. 6. Baron Hoo de Haſtyng- | 
ibid. m. 9. The ninth was Sir Richard Mydville, by the Name 
23- of Baron and Lord Ryvers. 
ibid. m. 4. 10. The tenth was Sir Thomas Grey, by the Name of 
Rot. Cart. Baron of Richmonde Grey. 
28 H. 6. 11. The eleventh was Sir Thomas Percy, by the Style 
n. 35. of Baron of Egremont. 
Rot: Pat. 12. The twelfth was Sir Richard Fenys, who in the 
28 H. 6. Right of his Wife Johanna, Daughter and Heir of 
p.. m. 10. Thomas, the eldeſt Son and Heir of the Lord Dacre is 
Rot. Pat. declar'd, c. Lord Dacre. 
37 H.6. 13. The thirteenth was Sir Humphry Stafford, by the 
p. I. m. 20. Name of Baron Southwyke. | 
Rot. Pat. 14. The fourteenth was Sir Walter Blount, by the 
4 Ed. 4+ Name of Lord Mount j y. | 
p.I.M.17- 15, The fifteenth was Sir Edward Grey, who in the 
Ror. Pat. Right of his Wife, the Siſter and Heir of the before- 
5 Ed. 4. mention'd John Lord Talbot, was declar'd Lord Li/te. 
p. I. m. 6. I believe theſe are all the Patents for Baronies that 
as Ed. 4. were paſs'd before the firſt of Henry the Seventh, and 
they are all paſs'd per breve de privato ſigillo & de Au- 
thoritate Parliamenti, and conſequently had all of _ 
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the force of Acts of Parliament. It is likewiſe furs 
ther to be obſerv'd, that in every one of theſe Patents 
(except two or three) there are Words which either 
expreſly, or by the ſtrongeſt Implication imply a 
Right ro demand a Writ of Summons to all future 
Parliaments. Since the middle of the Reign of Henry 
the Eighth, a particular Clauſe has been conſtantly in- 
ferred for this purpoſe, © Dictus A. B. & Hæredes, &c. 
« & eorum Quilibet habeat reneat & poſſideat ſedem, 
locum, & Vocem in Parliamentis publicis Comitiis 
„ & conſiliis noſtris, &. inter alios Barones, ut Bar- 
«© nes Parlamentorum, & c. The conſtant Uſe of this or 
the like Clauſe, which is almoſt as old as the creation 
of Barons by Patent itſelf, does in ſome meaſure ju- 
ſtify what I before obſerv'd in relation to Barons by 
Tenure, viz. that tho' every Lord of Parliament was 
a Baron, yet every Baron was not a Lord of Parliament; 
but what further evinces that for ſome time even after 
Henry the Seventh, the Notion prevail'd, or rather ſtill 
continu'd, that a Seat in Parliament was perfectly di- 
ſtint from Barony, is, that if a Man was by Patent 
created a Baron without a Clauſe in it, granting him a 
Seat and Voice in Parliament, he had not a Right to 
demand a Writ of Summons. At leaſt two ſuch Ba- 


vons have been by Patent created, one by Henry the 


Eighth, by Name Robert Curſon, who had before been 
ereated a Baron of the Empire by the Emperor Maxi- 
milian, the other by King James the Firſt, whoſe 
Name was Thomas Arundel, and who likewiſe had been 
created a Earon of the Empire. Theſe two Gentle- 
men ſeem to have been pretty much in the Caſe of the 
above-mention'd Barones Minores ; they were Baron: to 
all Intents and Purpoſes, and wanted nothing but a 
Writ to make them Lords of Parliament. | 
I believe it no ways neceſfary to make any particu- 
hr Remarks, upon the Patents of Honor that were 
_ during the Reigns of Henry the Seventh and 
ighch, Edward the Sixth, Queen Mary and Queen 
Elizabeth : Since every one knows that from the Rei 
of Henry the Seventh, the Crown has got ground in 
this reſpe&, and gone on ſtill more and more to ex- 
erciſe the Prerogative of creating Peers. It is Noto- 
rious that in Parliament, each Branch of the Legiſla- 
ture are paſſeſi d of what may be call'd Peculiarr. 


That 
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That is, that Laws of a particular Nature, do not re- 
ularly nor according to the eſtabliſh'd Courſe of Pars. 
iamentary Proceedings, take their Riſe or Commence- 

ment, but in one Houſe or the other, according to 

the Tendency of the Bill propoſed, Thas (for In- 
ſtance) a Money Bill, a Bill for regulating Elections, 

Cc. always begins in the Houſe of Commons, and oa 

the other Hand, Bills relating particularly to the 

Peers, as for Inſtance, the now depending Bi/l of 

Peerage, &c. are as conſtantly begun in the Houſe of 

Lords. And Acts of Grace, general Pardon, &c. do 

with the ſame Regularity always receive their firſt be. 

ginning from the Crown. Which Method of Pro- 
ceeding does in no wiſe abridge or limit the Power 
of refuſing the Bill propos'd, which is, and always 

muſt be in the other Branches of the Legiſlature. I 

have taken notice of theſe Particulars, becauſe from 

what has been before ſaid, upon the Subject of pa- 
rents for Baronies, conſtantly paſſing in Parliament, it 
ſeems not an unlikely Suppoſition, that during the 

Time thoſe Parliamencary Patents were the conſtant 

Uſage, that they were of the Nature of Acts of Grace, 

that is, that tho' they cou'd be propos'd bur only by 

the King as the Fountain of Honor, yet the Lords 
had perhaps a Negative upon all Patents of that Na- 
ture, juſt as they now have upon all Acts of Grace. 

The Reader muſt judge how far the preſent Cuſtom 

of all Patents being firſt read in the Houſe of Lords, 

before the Patenteès are admitted to Act as Barons, 
does ſeem to favour the Notion, But if the Lords 
ever had ſuch a Right, I own myſelf Ignorant of any 


Law by which they cou'd have loſt it. It is true 


however, that they have not for more than this hun- 
dred Years exercis'd it, and (with whatever Intention 
{ſeveral Peers may poſſibly have been created) by their 
admitting of all new created Peers into their Houſe; 
they have conſented as a Body to their Peerage, and 
actually given them a Parliamentary Right and Title 
to their Honors. 1 N 
The greateſt Change that ever happened in the 
Conſtitution of England, was in the Reign of Henry 
the Seventh. Nor is there any ſtronger Inſtance of 
the Truth of that Maxim, that Power is really founded 


»pow and Inſeparably follows Property. For before the 
Reign 


(73). 
Reign of that Prince, the Ballance of Power againſt 


the Crown was in the Lords, and it cannot be well 
diſputed, but that the Crown had antiently, as unli- 
mited a Power to erect Burroughs, as to Create Pters. 


And therefore it is that until his Time, the Lords did 


not ſuffer the Lrerogarive of creating 467027. to be ex- 
ercis d mb than in harliament, cho at the ſame 
Time they. were not very unwilling che Crown ſnou d 
deer l WIA the Commans had: nor alway® 
ſtrength enough to hinder, and which by being foes 
quently ſituated upon the Lands of the Lords, were 
no inconſiderable Increaſe of their Power. But fiace 
that Reign the Lords having been ſet at full Liberty 
to alienate their Eſtates, Power has with the Poſlei- 
ſion of Land ſhifted itſelf ro the Commons, and. ac- 
cordingly they have been ever ſince the only formi- 
dable Curb upon the Crown. Until the End of Queen 
Elizabeth s Reign, tho' the Prerogative of creating 
Peers ſtill grew, yet, as it was not exeicls'd in a man- 
ner any 8 it was not complam'd of; but 
James I. ſiniſh d the Power of the Commons by part- 
ing with his Fee Farm Rents, Court of Wards, Cc. 
Lords he created innumerable, and ſome Burroughs ; 
but the Crown ſoon found it convenient to quit chat 
Practice; and now the Commons (juſt as the Lords 
did with relation to Peerages, while the Barons were 
Feudal) begin openly to diſpute the Power of creating 
Burroughs; and | believe every Reader will agree, that 
if a Burrough was now to be eretted, its Members 
would find it pretty hard to gain Admiſſion into the 
Houſe of Commons. | 
But to conclude this Inquiry, it maſt he obſecv'd, that 
in every Reign ſince that of Fa, L theſ have unhappily 
been perperual Diſputes between the Crown and the 
People, concerning the Bounds oF Liberty and Pre- 
rogative ; and therefore to an impartial Conliderer of 
the Conſtitution, it will ſeem reaſonable in a Que- 
ſtion, relating to the Conſtitution as ſuch, to examine 
how it was underſtood before his Acceſſion ; a View 
of which, ſo far as it relates to the Peerage, I have 
endeavour'd as fully as I was able to preteat to the 
Reader: And as for what has happen'd ſince the Ac- 
cefſion of James I. in relation to the numerous Crea- 
tion of Peers, I ſhall onl y add, that it has been com- 
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plain'd of in every Reign. It was an Article againſt 
the Great Duke of fuckingham, the powerful Favourite 
of two Kings; and by ſeveral Proteſts in the Journals 
of the Hc uſe of Lords, during the Reign of Charles Il. 
it is wanifeſt that the Increaſe of the Peerage was 
by them then thought a Grievance ; 'and every Man 
remembers, that the laſt Inftance of the Abuſe of 
this Prerogative was, by the now fitting Houſe of 
Commons, made n Article of Impeachment againſt 
the preſent Earl of O ferd. | 
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